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MR. JUSTICE HAWKINS (LORD BRAMPTON)! 


By A PracticiInc LAWYER 


N the trial of Edward Gould for murder 

in 1768 the following piece of cross- 
examination is said to have taken place: — 

Prisoner’s Counsel — ‘‘How can you be 
sure that the man on the horse was Mr. 
Gould, when as you say it was past mid- 
night?” 

Witness for the Prosecution — “‘ Sir, the full 
moon shone on him.” 


Counsel — ‘‘ The full moon was shining you 
assert? ”’ 
Witness — “Yes, your honor. I saw his 


face by the clear moonlight.” 

“Pass me a calendar,” said the Judge. 

Almanacs were not plentiful one hundred 
and thirty years ago, and no one present 
possessed one. Then prisoner’s. counsel 
addressed the Judge — 

“T had one yesterday, and put it, I believe, 
in my overcoat pocket —if your Lordship 
will send the apparitor for it.” 

The calendar was produced. There was 
no moon on the night of the murder. The 
evidence against the prisoner broke down, 
and he was acquitted. 

The prisoner’s counsel the previous day 
had purchased an almanac, removed the 
sheets containing the month (in which the 
murder was committed) and those preced- 
ing and following it, and had had the calen- 
dar reprinted, altering the moons, so that 
there might be none on the night in question. 

The story rests entirely on tradition, but 
the tradition lived both at Lew Trenchard 
and at Ashburton. The Rev. Baring Gould, 


_ 


oa The Reminiscences of Sir Henry Hawkins (Baron 
Brampton), edited by Richard Harris, K.C. Two volumes. 
Edward Arnok 





the Rector of Lew Trenchard, tells us this 
striking anecdote in his Devonshire Charac- 
ters (p. 622). The well-known author is 
connected in his own person with both pris- 
oner and counsel. The counsel was John 
Dunning, the first Lord Ashburton, a title 
which was subsequently taken by his brother- 
in-law Baring, the negotiator of the Ashbur- 
ton Treaty with the United States. There 
is no inherent improbability in the story. 
Prisoners were so severely dealt with in the 
eighteenth century that humane judges 
strictly observed every rule of the game that 
gave the accused a chance of escape. Judex 
damnatur, cum nocens absolvitur did not apply 
to the Old Bailey. Lord Shelburne, the 
Prime Minister (whose Solicitor General 
John Dunning was) writes of him — “All 
parties allowed him to be at the head of the 
Bar.” It is, therefore, no disparagement to 
Sir Henry Hawkins to say that the tradition 
about John Dunning reminds us of many 
stories that passed current about him when 
at the Bar. Henry Hawkins, to whom so 
many prisoners owed their acquittal, was a 
cousin of Anthony Hope ‘Hawkins, whose 
charming Prisoner of Zenda has made the 
name of Anthony Hope a household word. 
The Judge and the novelist each attained the 
goal, in golfing phrase, from a very different 
“approach.” The Judge had _ benefited 
little by his education, when in 1843 he was 
called to the Bar. If the Judge was not the 
fine classical scholar that the novelist is, he 
at least rivaled him in his powers of observa- 
tion and expression. Seventy years ago the 
Common Law Bar was no place for retiring 
merit, nor were Common Law Counsel jin 
those days, in general culture, the equals of 
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their brethren at the Chancery Bar. But if 
they were not quite on a par in culture, they 
were more than their equals in knowledge of 
the law of evidence and of the art of cross- 
examination. Their addresses to juries were 
bright and to the point. A Common Law 
Q. C. in those days was rarely tedious. The 
exception proves the rule. A Leader on Mr. 
Hawkins’s own Circuit (the Western Circuit), 
who died many years ago, was addressing 
the Court for the defense, with repetitions, 
many and oft, when the stage whisper of the 
prisoner was heard through the Court — 
“Who is that d d dreamy duffer?’’ This 
anecdote is so entirely in keeping with Lord 
Brampton’s Reminiscences that it may be 
recorded here. 

He was himself a past master in the art of 
managing a jury, and of cross-examining the 
other side. He tells us how he was brought 
into the Court of the Master of the Rolls 
(Lord Romilly) and how ungracious a wel- 
come he received from his Leader, Mr. Jessell, 
Q.C., who subsequently succeeded Lord 
Romilly at the Rolls and became one of the 
greatest chancery judges of the nineteenth 
century. Mr. Hawkins proceeded with his 
cross-examination (undismayed by his Lead- 
er’s sneers) with the result that he not only 
won the case for his clients but caused Lord 
Romilly to say — “Little as I value cross- 
examination generally, I must say that the 
cross-examination of Mr. Hawkins much 
struck me.” Where did he learn to be so 
consummate an advocate? Let that ques- 
tion be answered by himself — 

“The Criminal Court was the best school 
in which to learn your work of cross-exami- 
nation and examination-in-chief, while the 
Courts of Equity were probably the 
worst.” 

“If you would know the world,” writes 
Lord Brampton, “ you must not confine your- 
self to its virtues.’’ No one can accuse Lord 
Brampton of having made that mistake. The 
prize fight on Frimley Common is recorded 
by him. The victorious pugilist killed his 
opponent and was indicted for manslaughter. 








He was fortunate enough to secure Mr. 
Hawkins as his counsel, and was acquitted. 
The case was tried before Mr. Justice Parke. 
We are only interested in quoting Lord 
Brampton’s comment on the result: “ Parke 
did his utmost to obtain a conviction, but 
reason and good sense were too much for 
him.” Instead of “reason and good sense”’ 
Lord Brampton should have written “Mr. 
Hawkins was too much for him.” 

The Socialists are fond of using the phrase 
“the idle rich.” It is not a charitable nor 
an accurate expression, but it becomes less 
inaccurate when we couple it with “the idle 
poor.” The idle rich and the idle poor have 
much in common, and may fairly be called 
the pillars of that mighty institution — the 
Turf. In this connection they may be called 
“the great Twin Brethren.’’ It is difficult 
for a foreigner to appreciate the large place 
that racing fills in the minds of the upper 
and lower classes. In 1894 the Prime Min- 
ister of the United Kingdom, and the owner 
of the winner of the Derby (Ladas) were one 
and the same person. The Derby happened 
to be run that year two days after the Fourth 
of June, the great holiday in the Eton Cal- 
endar. The Provost of Eton wished the 
most distinguished of Old Etonians present 
(Lord Rosebery) “success in his recreations 
and his pleasures as well as in his severer 
labors.”” That the Head of the most 
famous school in England should congratu- 
late the Prime Minister on the possession of 
a “four-legged gambling machine”’ surprised 
many (including the owner of Ladas), but it 
proves the hold which the Turf and its tri- 
umphs have on the upper classes. 

So many cases come before the Courts that 
are in some way connected with a horse, that 
the tradition ran that one judge on the Com- 
mon Law side at Westminster owed his 
appointment to his knowledge of horseflesh. 
If Mr. Hawkins was as quick to seize all the 
weak points of a horse as he was of a man, he 
must indeed have stood in the front rank of 
sportsmen. The only book he is reported to 
have studied in his leisure hours was The 
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Racing Calendar; the only recreation which 
he dearly loved was the Turf, and the only 
club of which he was proud to be a member, 
was the Jockey Club. American readers 
should be informed that the Jockey Club 
is oneof the most clubs in 
London. 

Within the limits of an article it is impossi- 
ble to give anything more than a slight sketch 
of the prosecution of Arthur Orton for per- 
jury, and yet in writing of Henry Hawkins 
it is impossible to pass over in silence his 
greatest achievement. The heir to the Tich- 
borne baronetcy and estates was shipwrecked 
while on board the Bella, and drowned in 
1854. In 1865 a butcher of Wagga Wagga, 
in Australia, assumed the title and claimed 
the estates. This man — Arthur Orton — 
returned to England and brought an action 
for ejectment at Westminster before Chief 
Justice Bovill. His leading counsel were 
Serjeant Ballantine and Mr. Giffard (since 
Lord Chancellor Halsbury). The counsel 
for the Trustees of the Estate (that is the real 
heir) were the Solicitor General Coleridge 
(afterwards Lord Chief Justice of England), 
Mr. Hawkins and Mr. Bowen (afterwards 
Lord Justice of Appeal). Lord Brampton 
contends that his predecessors had so bun- 
gled their cross-examination of the claimant, 
that by their questions they had furnished 
him with information to carry on his’ impos- 
ture. He also contends that he was brought 
in to lead for the defense, but that owing to 
his junior at the Bar, Mr. Coleridge, being 
appointed Solicitor General, by a well rec- 
ognized rule, Sir John Coleridge as a “Law 
Officer of the Crown”’ led for the defense. 
According to Lord Brampton, the whole case 
from the commencement of the Chancery 
proceedings (and Lord Brampton is always 
severe on Equity Counsel) was nothing but 
a comedy of blunders. Mr. Hawkins did, 
however, some execution in the trial before 
Bovill, because he was allowed by his Leader 
(Coleridge) to cross-examine some of the 
witnesses, and the long spun out trial ended 
at last in a verdict for the defendants and 


exclusive 


the order for the prosecution of the claimant 
for perjury. 

By this time the claimant had (on the 
principle of the snowball) accumulated an 
enormous amount of false evidence as well 
as a multitude of loyal friends. We are told 
that Sir John Coleridge “ would a second time 
have deprived the country of the services of 
Mr. Hawkins, but higher influences pre- 
vailed,”’ and Mr. Hawkins was appointed to 
lead for the Crown. No wonder Lord Bramp- 
ton describes this trial as ‘the greatest effort 
of my life.” It lasted one hundred and 
eighty-eight days and occupied the attention 
of the English-speaking world. 

Mr. Hawkins’s opening speech was con- 
Mr. 
Hawkins was a most concise and pungent 
speaker, and absolutely fearless in the dis- 
charge of his duty to his client. He writes 
that when he rose to reply, he “felt as one 


fined to six days, his reply to nine. 


about to plunge into a boundless ocean, with 
the certain knowledge that everything de- 
pended upon my own unaided efforts as to 
whether I should sink or swim.”’ ‘Bravo! 
Bravo, Hawkins!” said the presiding Lord 
Chief Justice Cockburn, as Mr. Hawkins was 
passing near him in leaving the Court after 
the finish of his reply. “I have not heard a 
piece of oratory like that for many a long 
day.”” The conviction of Arthur Orton for 
perjury after Mr. Hawkins’s cross-examina- 
tion and advocacy was a foregone conclusion. 
A Parliamentary return showed the total 
costs of the Tichborne prosecution to have 
been £60,074 19s 4d, of which £23,676 178 od 
went in counsel’s fees. 

On November 2, 1876, Mr. Manisty and 
Mr. Hawkins were sworn in as judges. No 
greater contrast could be imagined than 
these two counsel, yet both proved useful 
public servants. 

Mr. Justice Manisty began life as a solici- 
tor, and his patience, courtesy and learning 
made him a first-class judge in civil actions, 
just as Mr. Justice Hawkins was an ideal 
judge in criminal actions. We may apply to 





both the words used by Lord Brampton of 
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two other judges — “These men were not 
waifs and strays of the political world pro- 
vided for by Judgeships.”’ 

The late Sir Henry Hawkins had, like all 
of us, his limitations. A judge has civil 
cases to try as well as criminal. Mr.Justice 
Hawkins did not interest himself in civil 
actions, although while at the Bar he had a 
large and lucrative practice in compensa- 
tion cases. It is recorded of him, that, as 
a judge, he treated his work on circuit as 
a concertina player uses his instrument. He 
pulled it out and enjoyed playing it while he 
was employed on the criminal side; he shut 
it up and put it aside when he was on the 
civil side. As a result he did not give the 
same satisfaction to the public in one class 
of cases as in the other. He summed up in 
Kitson v. Playfair when the jury awarded 
£10,000 as damages against the late Dr. 
Playfair for breach of professional confi- 
dence. The damages were in the opinion of 
impartial persons most excessive, and were 
reduced to £8,000 by the Court of Appeal. 
The jury were under the wand of a magician, 
Mr. Lawson Walton, Q. C. (the late Attorney 
General). The trial is memorable because 
Sir Frank Lockwood, Q. C., led for Dr. Play- 
fair. Sir Frank Lockwood was one of the 
wittiest advocates of Queen Victoria’s reign. 
He was then approaching his death. He 
was deeply chagrined by the result and said 
that he would only be remembered as the 
counsel for the defendant against whom the 
heaviest damages on record had been recov- 
ered. It is the old, old story of the priest 
who serves the altar until he grows old, when 
a younger one than he slays him and steps 
into the vacant place until he in turn yields 
to a younger or to death. 

We would also tell another anecdote for 
which the reader will search in vain in these 
Reminiscences. A veterinary surgeon sued 
the eldest son of a duke (both now dead) 
for the keep of and attendance on a horse left 
at his stables by the defendant. No letters 
had been written by the defendant to the 
plaintiff. The defendant pleaded that the 











horse was not his. The plaintiff’s solicitor 
succeeded in producing an unimpeachable 
witness, who proved that the horse (in 
respect of which the action was brought) 
belonged to the defendant. The defend- 
ant’s counsel said that after that evidence he 
would not waste the time of the Court. The 
judge (Mr. Justice Hawkins) then directed 
the jury to find a verdict for the plaintiff for 
the amount claimed with costs. This was 
a case in which one would have thought the 
less said about the defendant, the better, but 
Mr. Justice Hawkins decided otherwise. 
“The jury would agree with him,” he added, 
“that the defendant had acted throughout 
as a perfect gentleman.” Listeners could 
only exclaim — 

‘That in the Captain ’s but a choleric word, 

Which in the soldier is flat blasphemy.” 

There is at least one anecdote recorded in 
these Reminiscences, which places the judge 
in as unfavorable a light as the foregoing 
incident. We will not repeat it here. It is 


| our desire to pay Lord Brampton the tribute 


due to him as a ccriminal judge. It is a mis 
take to suppose that criminal judges an 
counsel have only to deal with thieves an 
murderers. They have to unravel cases 
more difficult even than trials in which they 
grope their way by the uncertain guide of 
circumstantial evidence. Regina v. Bottom- 
ley and others is a case in point. Promoters 
are an unpopular class. Judges, therefore, 
who have to try promoters, should specially 
guard themselves against even the appear- 
ance of partiality. Mr. Horatio Bottomlcy 
(now M. P.) was andisapromoter. In 1893 
Mr. Justice Hawkins conducted his trial with 
conspicuous fairness. Mr. Bottomley de- 
fended himself. Sir John Rigby, Q. C. (then 
Solicitor General and afterwards Lord Jus- 
tice) led for the prosecution. Sir John Righy 
was a counsel of immense learning and abil- 
ity, but his practice was at the Chancery Bar. 
To place him in absolutely new surrounding- 
and put him against a quick-witted defends 
ant, like Mr. Bottomley, was nothing more 
or less than cruelty. We are told that the 
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judge was vastly tickled at seeing the famous | 


Equity lawyer floundering at the Old Bailey. 
He did not appreciate legal learning at its 
proper worth, while he put an excessive 
value on the art of cross-examination, of 
which he was facile princeps. But within his 
limits the late Mr. Justice Hawkins was a 
valuable public servant. He was no orator 


in the sense that Erskine and Russell were; 
as a Common Law Judge he stood in quite a 
different category to Maule, Blackburn and 
Bramwell; but he was a famous advocate, 
and in criminal trials the leading judge of 
his time. 


Lonpon, ENGLAND, October, 1908. 


THE MODERN PATRIOT 


By “A 


Listen, my children, and you shall hear 

Of the wonderful jury gathered here. 

On the very first vote it was seven to five. 
Hardly a man is now alive 

Who has anything left of the drum of his ear. 


’Twas a fine, fine day when the jury went out, 

And apparently all knew what they were 
about. 

With Billy and Denny as their body-guard, 

They were sent to the room where the chairs 
were hard, 

And there they wrangled and vainly tried 

To get all the jurors upon one side. 

They argued and coaxed and put votes in a 
hat, 

Though some of the jurors in silence sat. 

And so the hours went slipping by, 

Until everybody was ready to die, 

And when seven o’clock was drawing near 

They went to a house named for Paul Revere, 

And in gloomy silence they ate full well, 


And were then marched back to a duiyeon | 


cell. 


Juror” 
| Once more they talked and talked and talked, 
| Yet still the five of the jurors balked. 
| They stolidly sat more dead than alive, 
Yet once an hour came ‘‘Seven to five.’ 
Some cursed their fate, some silent sat; 
One man woke only when passiny the hat. 
The jurors were firm, too firm, God knows; 
And the outcome was, they slept in their 
clothes. 
When morning dawned they were at it still, 
So the officers marched them down the hill. 
Back again they came, through snowdrifts 
white, 
For six feet of snow had come in the night. 
And now they are here, and it’s plain to see 
This stubborn jury can never agree. 
But every one felt he had earned his pay 
And ought to go home to sleep through the day. 


’ 


To serve one’s country is truly great, 
But God save us all from this jury’s fate 


Boston, Mass., October, 1908. 








ae HAT is the use of the law,’ says 

Count Tolstoi? ‘Are there criminal 
statutes? Are there prisons in the family? 
Is not society, is not the Nation but a larger 
family? Is it not love which is after all 
supreme ?”’ 

“T have noticed the herds of wild deer in 
Siberia,” says Prince Kropotkin. “I have 
seen them as they were crossing a stream and 
were exposed to the attacks of the wolves. 
The stags formed themselves into an advance 
guard, into a rear guard, and circled around 
the flanks. Inthe center were the weak, the 
females and the young. To reach them it 
was necessary that the wolves should break 
through the outer circle. There was no law, 
there were no gendarmes, no Cossacks, no 
jails. There was the instinct of love, of ser- 
vice and of protection. Are men and women 
less chivalrous, less loving than the beasts of 
the field?” 

These are the protests of the Russian Rev- 
olutionist. Not, however, of the bomb- 
thrower nor of the terrorist. One indeed is 
the protest of a follower of the non-resistant 
philosophy — the protest of one who, though 
a scientific anarchist, that is to say a person 
who is unable to see the necessity of any law, 
utterly repudiates the gospel of force and 
holds firmly to the doctrine that, “If one 
smite thee on the right cheek, thou shouldst 
turn to him the other also.”” They are both, 
however, the protests of men who have seen 
the government, the police, the army and 
the courts used as instruments of tyranny 
and oppression, rather than of helpfulness. 
They are both the protests of men who have 
seen the law manifested in the jail and in the 
club of the policeman, but have not seen 
the police rescuing men and women from the 
wheels and hoofs of the on-rushing traffic, 
nor seen government manifested in schools 
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They are above 
all the protests of men who have lived under 
a government which has been superimposed, 
which has emanated from above and not 
from beneath, whose aim has been to in- 
trench the strong, not to protect and help the 


and hospitals and asylums. 


weak. 

It is the laissez faire doctrine of Russia. 
It in all ages has been the doctrine of the 
submerged, and this even in Asia where, 
although power has always been venerated, 
law has never been appreciated or respected. 
It was the doctrine everywhere prevalent 
among the French masses, at the time of the 
French Revolution. It was no doubt found 
among the lower strata of Englishmen of the 
same period, who in spite of a great increase 
in popular liberty by the force of precedent 
and custom and the growing power of parlia- 
ment, had for a long time been accustomed 


to look upon government as the property of 


and the machinery of the strong for the 
maintenance of their power. Nor was it 
unshared in by the common people in Amer- 
ica. The colonists were as a rule without 
fortune, ancestry, or social or political stand- 
ing. They had come from countries where 
the opportunities of the poor man were but 
few, and where individual initiative among 
the lower classes was everywhere restricted 


by an arbitrary government for purposes of 


its own, and for the benefit of its own mem- 
bers. They were familiar with the regula- 
tion of wages by statute, or by police magis- 
trates who themselves belonged to the 


employing classes. They were familiar with 


the monopolies granted by the crown of 


They 


almost all of the necessities of life. 


were familiar with the mercantile restric- 
tions, which sought to crush out the com- 
merce of Scotland and Ireland and of the 
American colonies in order that the merchant 
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princes and wealthy trade guilds of London 
might become the wealthier. They were 
familiar with the English criminal code which 
in its ruthless desire to protect the vested 
interests and the owners of property made 


one hundred and sixty offenses punishable. 


by death. They lived in a time when in Eng- 


land a man could be hung for shooting a hare 
or stealing a sheep or for begging on the 
streets, but when human life was so cheap- 
ened that it was considered perfectly legiti- 
mate to drive little children of seven or eight 
years of age from their beds to work for 


sixteen hours a day in the factories and in the 
mines, and to harness almost naked women 
to the ore-trucks in the coal pits. Their im- 
mediate desire could only have been that the 
restrictions of the past should be removed. 
Nor must we assume that the antagonism to 
government control was to be found only 
among the laboring classes. In this respect, 
in spite of the different attitude of the Anglo- 
Saxon and the Frenchman on the question 
of the province and sphere of local govern- 
ment, the history of France and of America 
has from the beginning been very similar. 
Prior to the French Revolution, burdensome 
and often purposely prohibitive restrictions 
and impositions were placed by the central 
government upon commerce of all kinds. In 
America, the navigation acts, the trade regu- 
lations and the arbitrary searches and seizures 
which were enforced by the British Govern- 
ment were directly aimed at the trade, which 
was the life of the Colonies. The French 
Revolution was in its beginning and ultimate 
effects essentially an economic revolution. 
The third estate was composed largely of 
business men, who, although they could call 
to their support large numbers of the labor- 
ing and the agricultural classes who only saw 
in the central government an agency for the 
enforcement of a cruel criminal code, as far 
as they themselves were concerned, were 
mainly interested in liberating trade and 
commerce from the arbitrary restrictions 
and impositions of the past. With the suc- 
cess of the revolutionary movement and the 


overthrow of the throne and the feudal aris- 
tocracy, the bourgeoisie accomplished its 
objects. Its members bothered themselves 
but little the welfare of those less 
fortunate than themselves, with popular 
education, the of the suffrage, 
or the betterment of the social condition 
With the removal of 


with 
extension 


of the poorer classes. 
the of 
came, and the business 
wealth and power, and it is not surprising 
that they should have become individualists, 
and more and more firmly imbued with the 
laissez faire idea, with the desire to run their 
with the 
gospel of an absolute freedom of contract, 
and with the theory that the central govern- 
ment should be a policeman merely and 
should only interfere for the protection of 
property and life. Soon after the French 
Revolution, however, a protest against these 


yast, prosperity 
J I 5 
in 


restrictions the 


classes grew 


own businesses as they saw fit, 


ideas was registered on behalf of the lower 
classes of France, and resulted at first in the 
socialism of St. Simon and Karl Marx, and 
when free thought was sought to be restrained 
and the Russian government itself became 
anarchistic, in the anarchism and terrorism 
of Bakunin. In England they found their 
expression in the factory acts of the last 
century, and the social legislation which has 
followed them. It was found indeed both in 
England and in France, that the laboring 
classes had been benefited but little by the 
overthrow of feudalism; that in its place 
there had been ushered in the reign of capi- 
talism; that labor had become a mere com- 
modity, and that this era land 
monopoly and the factory system were grind- 
This neglect 


in new 


ing heavily upon the workers. ‘‘” 
to provide a proper position in the state for 
the manufacturing population,’ wrote Dr. 
Arnold in 1838, “is encouraged by one of 
the falsest maxims which ever pandered to 
human selfishness under the name of political 
wisdom —I mean the maxim that civil 
society ought to leave its members alone, 
each to look after their several interests, 
provided they do not employ direct fraud 
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or force against their neighbors. That is, 
knowing full well that they were not equal 
in natural powers, and that still less have 
they ever within historical memory started 
with equal artificial advantages, knowing 
also that power of every sort has a tendency 
to increase itself, we stand by and let this 
most unequal race take its course, forgetting 
that the very name of society implies that it 
shall not be a mere race, but that its object 
is to provide for the common good of all, by 
restraining the power of the strong, and pro- 
tecting the helplessness of the weak.” The 
result, as we have before said, were the 
factory acts and the social legislation of 
recent years. “Scratch an Englishman,” 
says Professor Dicey, ‘‘and you will find a 
socialist.” 

In America the laissez faire idea has been 
much more deeply rooted than in England, 
and it is natural that it should have been. 
The large amount of public land gave an 
opportunity to the wage earner, which was 
not to be found in England or in France, and 
the era of the factory and of the large manu- 
facturing centers was further in the distance. 
The agricultural population was much greater, 
and until recently almost anyone could be 
a landed proprietor. There was to be 
found especially among the puritans of New 
England a militant individualism, for it is 
to be noted that the teachings of Calvin were 
almost as much social and political as they 
were religious, and in them the right of self 
government and the freedom of the church 
and of the locality from governmental inter- 
ference was everywhere emphasized. The 
birth throes of the new country were a pro- 
test against navigation acts, searches and 
seizures and governmental restraints of all 
kinds. So, too, class lines have never been 
as Closely drawn here as in Europe, and the 
business classes have been constantly re- 
cruited from the laboringand theagricultural, 
Added to this was the individualism of the 
frontier, which everywhere chafes at control 
and at the restraints which collectivism 
thrusts upon it. The right of governmental 





interference in social and industrial matters 
and of a state paternalism was, however, 
early asserted in Massachusetts, where the 
barrenness of the soil, the lack of a western 
domain, and an abundance of water power 
forced an industrial development along man- 
ufacturing lines as far back as the colonial 
era. There the crowding of population and 
the poverty and abject condition of the 
factory employees early emphasized the 
necessity of some governmental supervision 
and served as an offset to the optimistic 
theory (based upon fact where the country 
was new and the land was within reach of all) 
of universal and equal opportunity. There, 
too, an enlightened puritanism early taught 
the doctrine of the equality of man and early 
led to a realization of the value of the indi- 
vidual, to a knowledge that a state could be 
no stronger than the sum of the strength of 
its individual citizens, to the belief that reli- 
gion and morality were necessary to every 
free state, and to the founding of public 
schools and to compulsory education, which 
could only mean paternalism. New Eng- 
land, also, and Pennsylvania were above all 
benefited by the system of protection, which 
could only be justified as a popular measure 
on the theory that it bettered the condition 
of both the wage earner and the manufac- 
turer. The policy of popular education and 
of a protective tariff once adopted, the 
theory that the government could only 
properly be used as a taxing or a fiscalagency, 
and as a guardian of the public peace could 
no longer be insisted upon, and the transi- 
tion was easy to the idea that it had great 
social duties to perform, among which were 
the betterment of the condition of the indi- 
vidual citizen and the furnishing to him of 
aid in the industrial struggle where equality 
of opportunity was not present. 

But though this democratic and humane 
theory was a logical consequence of protec- 
tion, governmental interference for the pro- 
tection of the wage earner was in the minds 
of but few of its advocates. Protection was 
a commercial theory merely. It was adopted 
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as a governmental policy to conciliate and 
win the support of the business classes. It 
is true that the Republican party gathered 
for a while at the beginning of the Civil War 
a great fervor of democracy, and that Presi- 
dent Lincoln argued that he was merely 
leading the people back to the principles of 
Jefferson and of Jackson, but with the death 
of Lincoln the commercial idea became para- 
mount and the support of the commercial 
classes was not only courted but looked upon 
more and more as necessary to the stability 
of the government. In this we were passing 
through the same stages that the French 
republic has also passed, and through which 
the Republic of Mexico is now passing. 
There has, as we have before seen, always 
been an individualism in the United States, 
but it has consisted less in a solicitude on the 
part of those in control for the freedom of 
others, and in the belief that their welfare 
would be subserved thereby, than in a desire 
that our own freedom of action and of acquir- 
ing wealth should be unrestrained. We have 
subscribed to a sort of ‘“‘a free fight,” “‘sur- 
vival of the fittest’’ theory, and have only 
thought of helping a contestant when he has 
been “put down and out.’’ We have always 
been ready to furnish the palliative because 
we have always been humane. It is only 
recently that we have thought of preven- 
tives, because, perhaps, we have lacked in 
true democracy, in solicitude and love, per- 
haps have failed to realize any necessity 
therefor. The feeling is well evidenced by 
a comparison of our poor houses and of our 
hospitals and asylums and of our treatment 
and provision for the inmates of each. We, 
as a people, pave abundant sympathy for the 
blind and the insane, and provide lavishly 
for their comfort. We, on the other hand, 
however, look upon poverty and the inability 
to earn a livelihood almost as a crime, and 
when we are compelled to support poor- 
houses, support them grudgingly and in a 
niggardly manner. The belief that everyone 
has an equal chance in America has become 
deeply rooted in the minds of our successful 





upper classes, and has been reflected every- 
where in the opinions of our courts, whose 
judges, if not coming from the upper classes, 
have themselves succeeded and passed their 
social lives with those who have. This indi- 
vidualism was from an early time especially 
noticeable in the South, wheresocial structure 
and economic development seemed to make 
a protective policy unwise and unnecessary. 
Its leaders were at first drawn from the large 
landed proprietors whose ancestors were the 
English cavaliers and country gentry, and 
who had but little in common with the masses 
of the people. So, too, even the lower classes 
of whites who may be said to have won the 


West for the American union were in a large 
measure composed of and in thought and 
| action followed in a large measure the leader- 
ship of the Scotch-Irish pioneers, who bring- 


ing with them the individualism of Knox 


| and of Calvin with all of its impatience at 


governmental control pushed into the wilder- 
ness, and without aid, except that derived 
from their own axes and their own rifles, 
cleared and settled the land, admitted their 
own associates. Far away from central gov- 
ernment and control they established their 
own social customs, framed their own gov- 
ernments, provided for their own defense, 
and fought for the homes and the social insti- 
tutions which they themselves had created. 
Just as to the old Anglo-Saxon chief the King 
was a mere war-lord, raised to his position 
solely for military purposes, and with no 
conceded rights of social or political inter- 
ference, so, too, by the average western 
settler, central government was looked upon 
largely as a war device or at best as a means 
to preserve the freedom of commerce and 
not as something which should interfere with 
social and industrial customs or the freedom 
of industrial contracts. These earlier times, 
it is true, had in them none of the factory 
development of to-day, but even after that 
began and great masses of people became 
crowded into the industrial centers, removed 
from the land, subject to the demands of 
their employers and their labor the subject 
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of barter and trade and regulated by the law 
of supply and demand, the great majority 
of the voters still belonged to the farming 
classes whose ownership of land and employ- 
ment of labor cultivated in them too a deep- 
rooted, if not militant, individualism. But 
chief of all the causes of American individ- 
ualism has been the fact that for so many 
years opportunities for growth and advance- 
ment have everywhere been so plentiful that 
it has been hard for any of those who them- 
selves have prospered to believe that govern- 
mental interference is necessary to protect 
anyone, or that there is not in all matters a 
perfect equality of opportunity and of con- 
tractual ability. 

The result of all this has been shown in the 
decisions of the courts and in the interpreta- 
tion by them of the terms “due process of 
law,” “equal protection of the laws,” and 
“life, liberty and property,” as found in the 
State and Federal Constitutions. Until 
quite recently, indeed, there was but little, 
if any, remedial legislation as far as the 
worker was concerned, and still less which 
was sustained by the courts. In passing 
upon a statute which sought to regulate the 
contract of employment, the Supreme Court 
of Pennsylvania said, ‘‘ The act is an infringe- 
ment alike of the rights of the employer and 
the employee. More than this it is an 
insulting attempt to put the laborer under a 
legislative tutelage, which is not only degrad- 
ing to his manhood, but subversive of his 
rights as a citizen of the United States. He 
may sell his labor for what he thinks best, 
whether money or goods, just as his employer 
may sell his iron or coal; and any and every 
law that proposes to prevent him from so 
doing is an infringement of his constitutional 
privileges, and consequently vicious and 
void. It is a species of sumptuary legisla- 
tion which has been universally condemned 
as an attempt to degrade the intelligence, 
virtue and manhood of the American laborer, 
and foist upon the people a paternal govern- 
ment of the most objectionable character, 
because it assumes that the employer is a 





tyrant and the laborer is an imbecile. Theo- 
retically, there is no inferior class, other than 
that of those degraded by crime or other 
vicious indulgences of the passions, among 
our citizens. Those who are entitled to 
exercise the elective franchise are deemed 
equal before the law, and it is not admissible 
to arbitrarily brand by statute one class of 
them, without reference to and wholly irre- 
spective of their actual good or bad behavior, 
as too unscrupulous, and the other class as 
too imbecile or timid and weak, to exercise 
that freedom in contracting which is allowed 
to all others. Were the object of the act to 
protect the public health and its provisions 
reasonably appropriate to that end, it might 
be sustained; for in such a case even the 
constitutional right of contract may be rea- 
sonably limited; but the act before us is not 
of such a character. In selecting a subject 
for the exercise of the police power, the leg- 
islature must keep within its true scope. 
The reason for the existence of the power 
rests upon the theory that one must use his 
own so as not to injure others, and so as not 
to interfere with or injure the public health, 
safety, morals or general welfare. How can 
one be said injuriously to affect others, or 
interfere with these great objects, by doing 
an act which confessedly visits its conse- 
quences on himself alone? And how can an 
alleged law, that purports to be an exercise 
of the police power be such in reality, when 
it has for its only object, not the protection 
of others, or the public health, safety, morals, 
or general welfare of him whose act is pro- 
hibited, when, if committed, it will injure 
him who commits it and him only? The 
maxim does not read, ‘So use your own right 
or property as not to injure yourself or your 
own property.’’’* And these words met 
with judicial approval for a time all over the 
United States.2 They reflected the opti- 


1 Godcharles v, Wegiman, 113 Pa. St. 431, 6 Atl. 
354- 

2 In re Morgan, 26 Colo. 415; Ritchie v, People, 155 
Ill. 58; State 7. Goodwillie, 33 W. Va. 179; Fraser v. 
People, 144 Ill. 171; Braceville Coal Co. v, People, 147 
Ill. 66. 
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mistic belief in equal opportunity of the 
successful man. They were in a line with 
the theory advanced by Professor Tiedeman! 
and other writers that the state could have 
no concern with private vices, and that as 
long as a person did not annoy the public at 
large he could by the use of liquor, opium, 
or by any other means, debauch his own life 
and ruin his own vitality and power. The 
consequence has been a long line of decisions 
in which have been held unconstitutional acts 
which have sought to regulate the hours of 
labor and the terms of employment. The 
only exceptions have been in cases where 
women and children have been concerned, 
and even in these the exceptions have been 
based on the theory that these persons have 
fora long time been under legislative tutelage 
and deprived of contractual ability. 

Chief among the courts which have adhered 
to this old time individualism have been the 
courts of Illinois, Pennsylvania and Colorado,’ 
and chief among the judges have been Mr. 
Justice Peckham and Mr. Justice Brewer of 
the Supreme Court of the United States.* 
Mr. Justice Harlan ‘ has been an individualist 
in so far as the state and national govern- 
ments are concerned, and the prerogative of 
the Federal Courts in setting aside state 
statutes as being unconstitutional; in other 
words he has adhered in a large and logical 
manner to the doctrines of state sovereignty 
and of local home rule, but has not questioned 
the right of the state to protect the individual 
citizen, even from his own folly, and by that 
means to insure a citizenship which shall be 
strong and virtuous. The majority of the 
court, indeed, have recently with but one 
exception® leant in the direction of collec- 


1 Tiedeman-State and Federal Control of Persons 
and Property. 

2 Fraser v. People, 141 Ill.'171; Ritchie 7. People, 155 
Ill. 98; Godcharles v. Wigeman, 113 Pa. St. 431; In re 
Morgan, 26 Colo. 415. 

3 See Holden v. Hardy, 169 U.S. 366; Knoxville 
Iron Co, v. Harbison, 183 U.S. 13; Lockner v. New 
York, 25 Sup. Ct. Rep. 539. 

4 See cases in Note 5, and Collins v. New Hamp- 
shire, 18 Sup. Ct. Rep. 768. 

5 Lochner v. New York, 25 Sup. Ct. Rep. 539. 








tivism and paternalism rather than in that 
of individualism. ‘‘The whole,” says Mr. 
Justice Brown in an opinion sustaining a 
statute of Utah which, on the grounds of the 
health of the employee, forbade the employ- 
ment of working-men in the mines for more 
than eight hours a day,! “is not greater than 
the sum of all of its parts, and when the indi- 
vidual health, safety, and welfare are sacri- 
ficed or neglected, the state must suffer... . 
The fact that both parties are of full age, and 
competent to contract, does not necessarily 
deprive the state of the power to interfere, 
where the parties do not stand upon an 
equality, or where the public health demands 
that one party to the contract shall be pro- 
tected against himself. The state still 
retains an interest in his welfare, however 
reckless he may be.”’ 
cases the majority of the court has held, even 


And in two suggestive 


where wages and not health are the subjects 
of regulation, that where there is constant 
friction between vast numbers of employees 
and their employers, and that constant fric- 
tion results in bloodshed and public disorder 
so that the troops are called upon and the 
aid of the courts is constantly invoked, the 
legislatures may on broad grounds of public 
policy step in and settle these controversies, 


| may regulate if necessary the terms of 
| employment and settle once and for all the 
questions in dispute. They have held on 


principle that if the legislature of Pennsy]l- 
vania had desired to settle by statute the 
controversies involved in the recent anthra- 
cite coal strike, it would have been compe- 
tent for it so to do. They have upheld the 
right to protect the laborer by statute from 
fraudulent and unfair terms of employment 
and have refused to recognize as an estab- 
lished fact, that there is a perfect equality 
of contractual ability and volition as between 
consolidated wealth and the laboring man. 
They have practically held that there is 
nothing in the old cry that a man’s business 
is his own and that the public have no right 


* Holden v, Hardy, 169 U.S. 366. See also Har- 
bison v. Knoxville Iron Co,, 183 U.S. 13. 
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to interfere with it. They have taken the 
position that every man is dependent in the 
main upon the community asa whole. They 
realize that unless the police protect the 
property of, and unless the courts enforce 
the contracts of, a business man or of a 
business corporation, no business man or 
business corporation can carry on any busi- 
ness at all. They realize that back of the 
courts and back of their mandates are the 
strong right arms and the bayonets, if 
necessary, of organized society, and that 
when a man depends on organized society 
for his protection and his business success, 
he must yield to that organized society the 
right to some measure of regulation and con- 
trol! They have also within the last few 
years taken more and more positive steps in 
emphasizing and enforcing the old doctrine 
of what may be termed “the business affected 
with a public interest’? — the old doctrine 


that if the business is one in which the public | 


is really interested, is one which is absolutely 
necessary to the commercial or moral exist- 
ence of a community, that the public has the 
right to regulate the same. They have held 
in recent years that the railroad, the bank, 
the warehouse, the gas company, the eleva- 
tor and the monopoly of every kind belong 
to this class. 
they must run the risk of governmental 
regulation. The courts are extending the 


number of businesses included in this list | 
| almost always dissented and have adhered 


every day. In fact they hold that where 


any community grows up, is settled and | 
adapts its business organization on the basis | 
| cases the court has been divided in the ratio 


of continuance of privileges and rights in 


railroads, and elevators and other institu- | 
| the case is of course not to be wondered at. 


tions, where the business of the community 


is made dependent and organized on the | 


basis of these facilities, the public has 
the right to supervise, control and regulate 
the same, and in a large measure to insist 
upon their continuance. So, too, on the 
question of the trade and labor combina- 
tions the courts have recently come closer 


1 Harbison v. Knoxville Iron Co,, 183 U.S. 13; 
Peel Splinter Coal Co. v. State, 36 W. Va. 802. 
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and closer together and are gradually 
announcing a settled policy. They are in 
fact trying to sustain the legislatures in this 
age of combination in what might be termed 
their last stand against socialism, their last 
fight for individualism. The public and the 
courts have come to understand that in many 
instances we must either regulate and contro! 
or else we must own. If we cannot contre! 
the elevators and the railroads and tle 
agencies of production which are now being 
monopolized, we must own them. They fully 
realize that the individualist Anglo-Saxon 
and Northman shrinks from this ownershi), 
and in thus interfering with individual liberty 
and the unrestricted use of property the 
courts can hardly be said to be socialistic. 
Rather, as we have before suggested, they 
may be said to be making a last stand against 
socialism. They appear rather to be actuated 
by the belief that legislative interference is 
necessary in order that individualism may 
survive, in order that the health and morals 
of our citizens may be safeguarded, and in 
order that a capitalistic, monopolistic social- 
ism may be warded off. Mr. Debs has said 
and done many foolishthings, but he was 


| wise, and even expressed the judicial thought 


of to-day, when he said, “ Better government 
ownership of railroads than railroad owner- 
ship of government.”’ 

From the opinions in these cases Mr. Justice 
Brewer and Mr. Justice Peckham have 
to the old capitalistic individualism of which 
we have spoken. In fact, in not a few of the 


of five to four. That this should have been 
The average constitutional question, es- 
pecially if it arises under the fourteenth 
amendment to the Federal Constitution, 
is hardly ever a question of law at all. 
It is a question of sociology, of political 
science, of political economy. When the 
court is called upon to decide how far gov- 
ernmental regulation of persons and of 
property can go, to what extent the com- 
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plete freedom of the individual can and can- 
not be curtailed, as to the real meaning and 
scope that should be given to the words 
“liberty and property,” as used in the Con- 
stitution, it necessarily decides these ques- 
tions, not according to a formulated common 
law, for there is no common law which con- 
trols the constitution, but rather as ques- 
tions of fact and of public policy, a public 
policy suited to a developing and growing 
age and which in the nature of things must 
be the policy which seems best to the par- 
ticular judge in the light of his own social 
and political training and experience. And 
such being the case, a divergence of opinion 
is inevitable. Many agree on one or two, 
but few agree on many or all of the social 
and political theories and policies of the day. 
On these questions and issues, indeed, 
political parties, churches, and even families, 
are usually hopelessly divided. In the form- 
ing of a social theory the environment of the 
thinker is an all important factor. It was 
only yesterday that the writer asked a friend 
the nature of his politics and received the 
response, “I am a Southern gentleman 
and therefore a Democrat,’ and there can 
be no doubt that in the Supreme Court of 
the United States, and sometimes in the 
same man, we have represented the individ- 
ualist and the collectivist, the nationalist 
and the home ruler, the aristocrat and the 
democrat. The only fact that is at all 
illogical or surprising is, that Mr. Justice 
3rewer, who in judicial opinions and public 
speeches has so eloquently pleaded the cause 
of local home rule and of state sovereignty, 
should have, whenever the contract of 
employment has been concerned, insisted 
upon the rights of the majority of the mem- 
bers of the Supreme Court of the United 
States, to oppose their individual judgment 
on social and economic questions and ques- 
tions of state industrial public policy to the 
judgment of the state courts and state 
legislatures. 

Nor has this protest against the laissez 
jaire idea, this protest against capitalism, 
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been confined to the laboring classes alone, 
or been reflected alone in decisions which 
deal with the conflict between capital and 
labor. The support of President Roosevelt, 
indeed, and his enormous popularity does 
not come from the laboring classes alone, 
but from the farmer and the small business 
man. Just as in England, the burgeoisie 
are becoming divided among themselves, or 
perhaps it would be better to say that the 
great trust magnates are coming to be looked 
upon in much the same light and in a large 
measure to take the place of the old feudal 
aristocracy who through their own individual 
power, or by means of monopolies granted 
by the Crown, crushed out competitive 
industry or levied tribute upon it. It mat- 
ters little indeed how a monopoly is obtained 
as long as it is a monopoly, whether it be by 
royal grant or by the power of accumulated 
and combined capital under the sanction or 
protection of a laissez jatre constitutional 
construction. As a matter of fact the pro- 
tests against rate discriminations, rebating 
and the standard oil monopoly have come 
rather from the small producer and business 
man than from the laborer. Both in Eng- 
land and in America we have passed through 
a cycle of politico-legalthought. In England, 
formerly, practically all combinations and 
almost all of the modern forms of commer- 
cial organization were unlawful. The busi- 
ness of the middle man was unlawful; the 
business of the modern wholesale grocer was 
unlawful. It was a criminal offense to buy 
food or victuals which were on their way to 
the market for the purpose of reseiling them, 
or to buy, for purpose of resale, large quanti- 
ties of food at any time. This, however, was 
before the days of the rise of capitalism. It 
was at a time when the laws of England were 
in the hands of the gentry, the land holding, 
or military classes. It was for the interest of 
these to oppose combination in every form. 
They were jealous of the growing power of 
the business man. It was for their interest 
to make, as they did make, both the trade 
combination and the labor combination or 
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union criminal conspiracies. But at the 
beginning of the last century a change came. 
The war with France had been fought and 
won; the fleets of both the French and the 
Dutch had been practically swept from the 
seas; the foreign markets which once belonge 1 
to the French and the Dutch, now belonged 
to England; the cotton gin had beeninvented; 
steam had been utilized; the mines had been 
uncovered; all that was necessary for Eng- 
land was to manufacture and the markets of 
the world were open to her. At the same 
time- the suffrage had been largely extended 
and the business man had come into political 
power, and above all, capital had become 
diffused through the establishment of banks 
and the accumulated resources of the country 
made capable of utilization. There was im- 
mediately a clamor on all sides for the over- 
throw of the restrictions of the past. In 
order to compete in the markets of the world 
and to take advantage of the opportunities 
for wealth which the foreign trade afforded, 
ships had to be built and chartered, trading 
posts established, and factories built, and 
combinations of capital were found abso- 
lutely necessary. It was no longer for the 
interests of the employer that the rates of 
wages should be regulated by law, nor that 
the laborer should be tied to the land. The 
manufacturer wanted the opportunity to 
offer extra wages, because at times he wished 
to work his factories night and day, so that 
he might get his goods rapidly upon the 
market. He did not want any restrictions 
on the hours of labor. In the past law and 
custom had so operated that no one could 
become a master mechanic or manufacturer 
who did not belong to one of the powerful 
trade guilds and who had not served an 
apprenticeship. In this new age of capital- 
ism and of democracy — for it was both a 
capitalistic and a democratic uprising — 
men wished to become employers, business 
men and manufacturers on the strength of 
their brains and their capital alone. The 


consequence was that the restrictive laws of 
The old hide bound 


the past were repealed. 











judicial decisions were reversed. The labor 
union and, to a large extent, the combina- 
tion of capital were legitimized. “The lid 
was taken off.’ It was lawful to pursue to 
almost any length the war of competition. 
It was at this time that the industries in 
America began to really take their form; 


that our great commercial development 
began. For years both in England and in 


America we have gone on in this same un- 
checked way; we have preached everywhere 
the doctrine of laissez fatre, laissez passer. 
For years the man who would have advo- 
cated any checking, any governmental inter- 
ference would have been and was branded 
as a dangerous character. Twenty years 
ago, we might say even ten years ago, Folk, 
La Follette, Cummings and Roosevelt would 
all 
anarchists — for the 
know the difference 
and a socialist. We were and still are to a 
large extent afraid to regulate and to restric 

for fear that we might retard our industria 
development. We all remember the bitter 
antagonism to the child labor reforms « 

Lord Shaftesbury, and the oft-repeated fear 
that they would result in the destruction of 
the commercial supremacy of England. W: 
remember the reply of Mr. James Hill to the 
criticism that in operating his road he had 


been branded as _ socialists — as 
average man does no 


an anarchis 


have 


between 


not sufficiently considered the welfare and 
needs of the farmers of Minnesota and North 
Dakota, through which his road ran, and 
that it was that he was looking for larger 
game; that he was seeking to open up for 
America the trade of the Orient, and that 
the opening up of that trade would benefit 
everyone, the farmer of North Dakota and 
of Minnesota, as well as the manufacturer of 
the East, and what was’a merger or two 
compared with this. We have in recent 
years, however, come to believe as a people, 
small business men and farmers and laboring 
men alike, that this freedom has gone too far; 
and everywhere we find a tendency towards 


1 McGregor v, Steamship Co, 
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restrictive legislation, and more and more 
the courts are sustaining that legislation and 
reviving the old legal doctrines which had 
their origin before the on-rush of modern 
democracy and modern capitalism. The 
burdens cast upon the courts in this respect 
are enormous, for it is for them to judge in 
the great struggle between individualism and 
collectivism, to say how far the state and 
federal governments shall interfere with 
individual initiative and activity and how 
far not. It is for them to decide upon and 
formulate our great industrial and social 
policies. That they have so far done this 
with supreme wisdom, few will deny. Nor 
can we deny that many of the decisions are 
conflicting and many confusing. In this 


the courts merely reflect the popular opinion. 
To use the language of Professor Dicey in 
his admirable article, “The Combination 
Laws as Illustrating the Relations between 
Law and Opinion in England during the 
Nineteenth Century,” which recently ap- 





peared in the Harvard Law Review,’ ‘‘The 
very confusion of the present state of the 
law corresponds with and illustrates a con- 
fused state of opinion. We all of us in Eng- 
land still fancy at least that we believe in the 
blessings of freedom, yet, to quote an expres- 
sion which has become proverbial, ‘To-day 
we are all of us socialists.’ The confusion 


| reaches much deeper than a mere opposition 


between the beliefs of different classes. Let 
each man according to the advice of preachers 
look within. He will find that inconsistent 
social theories are battling in his own mind 
for victory. Lord Bramwell, the most con- 
vinced of individualists, became before his 
death an impressive and interesting survival 
of the beliefs of a past age; yet Lord Bram- 


| well himself writes to a friend, ‘I am some- 


thing of a socialist.’ If then the law is con- 
fused, it all the more accurately reflects the 


spirit of the times.”’ 
GRAND Forks, N. DAK., October, 1908. 
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THE ANCIENT IRISH LAW OF TANISTRY 


By JosepH M. SULLIVAN 


ILESIAN conquerers at some unknown 
period divided Ireland into five king- 
doms, Ulster, Munster, Leinster, Con- 
naught, and Meath. Historians have been 
unable to determine at what exact time the 
country was united under a single monarch, 
These kingdoms were again subdivided into 
separate principalities, inhabited by dis- 
tinct septs and each ruled by its own 
chieftain, The election of the chieftains of 
these different septs was regulated by the 
law of tanistry, which had existed among 
the Irish from very ancient times. 

Legally defined, tanistry was a tenure of 
family lands by which the proprietor had 
only a life estate to which he was admitted 
by election, Tanistry limited the hereditary 
right to the family but not to the individual. 
The selection of the chieftains was confined 
wholly to those of noble birth, but there was 
not a member of any royal or noble family 
who might not become a candidate for the 
office of tanist or chieftain-elect. The 
custom was to elect the tanist or chieftain- 
elect immediately after the accession of the 
chief, otherwise the love of offspring would 
probably have induced the chief to limit 
the right of succession to his immediate 
descendants, but under the system of tanistry 
described above such a thing was impossible. 
The primitive intention seems to have been 
that the inheritance should descend to the 
oldest or most worthy of the name of the 
deceased. This was in reality giving it 
to the strongest, and the practice of it often 
occasioned bloody feuds in families, for 
which reason it was abolished under James I. 

This system produced civil war and great 
misery. The chiefs looked with revengeful 
eyes on those who only waited for their 
death to attain the rank of princes; and 
the tanists or chieftains-elect very often 
conspired to accelerate the advent of their 





own succession by open war or secret 
assassination, 

This heir or chieftain-elect was called 
‘‘Tainiste,’’ from the name of the ring finger, 
and as this finger by its place and length is 
next to the middle one, so that prince was 
next to the monarch in rank, dignity, and 
power. From this antiquarians give the 
tanistry”’ to the law governing thi 


sé 


name 
succession to the crown of Ireland, 

The particular regard to this finger is of 
high antiquity. It has been honored with 
the golden token and pledge of matrimony 
preferable to any other finger, not as 
Levinius Lemnius in his “Occult Miracles of 
Nature’”’ tells us, because there is a nerve 
as some thought, but because a small artery 
runs from the heart to this finger, the 
motion of which in women may be per- 
ceived by the touch of the index finger. 

This peculiar manner of succession accord- 
ing to the law of tanistry is still in force 
among the Tuareg Arabs of the Sahara 
desert at the present day. 

The tanist was obliged to prove his origin 
by the registries of his family and the 
Psalter of Tara, which induced the Milesians 
to preserve the genealogies of their families 
with as much care and precision as_ the 
Hebrews. 

Besides his birth, the tanist should be a 
knight of the golden chain, called eguces 
torquatus, from a chain of gold which was 
worn on the neck. The knight of the 
golden chain above described resembled the 
Equttes torquates of a later age, who wore 
a glas, or chain of gold, around their necks. 
These decorations were known as ‘‘num- 
torcs ’’ when designed to encircle the necks, 
and “failghe’’ when worn as armlets or 
leg bangles. A very celebrated collar was 
the one mentioned in Irish annals as the 
“‘Todhain Morain,’’ which was so termed 
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from the Prime Minister or Chief Justice of 
King Feredach, A. D. 96, and was fabled to 
warn the wearer by its increased pressure 
when about to pronounce an erroneous 
judgment. This custom of wearing the 
collar of gold is gracefully alluded to by 
the poet Thomas Moore in one of his Irish 
Melodies. 


Let Erin remember the days of old, 
Ere her faithless sons betrayed her, 
When Malachi wore the collar of gold, 

Which he won from a proud invader. 


This order was instituted by King Mune- 
more and was the only title of honor used 
by the Milesians after that of king. The 
modern degrees of royalty such as duke. 
marquis, and earl were unknown to the 
Milesians. 

The distribution of the shares of land was 
a duty entrusted to the ruler, and each 
district was deemed the common property 
of the entire The tillers had no 
property in the soil, and cultivation of the 
different tracts had no charms for them, 
The tanists alone in- 
alienable portion of the mesnal land; all the 
others were tenants at will of the chieftain 
and removable without the formality of a 
notice, This state of affairs caused frequent 
bloodshed and internal disorder. 
of tanists, accessions of new chiefs, banish- 
ment of members of the sept, reception of 
new members, kept the land in a constant 
state of fluctuation, and gavel-kind tenure 
prolonged and perpetuated the evil. 

This feudal system of assigning to the 
dignitaries of the tribe certain portions of 
the demesne land was borrowed from the 
Hebrews, An example of the same custom 
is found in the fourth chapter of the Book of 
Genesis. 

A good illustration of the Irish law of 
tenure and tanistry is very clearly laid down 


sept. 


were assigned an 


Election 





taken at Mallow on 
October 25, 1594, before Sir T. Norris, 
vice-president of Munster, W. Saxey, Esq., 
and J. Gould, Esq., justices of said province, 
by virtue of a commission from the Lord 
Deputy and council dated the preceding 26th 
of June. It is found among other things, 
“That Conogher O'Callaghan, alias the 
O’Callaghan, was and is seized of several 
large territories in the inquisition recited 
lord and chieftain of 
Poble O’Callaghan by the Irish custom 
time out of mind used; that as O’Callaghan 
aforesaid is lord of the said country so then 
is a tanist who is Teig O’Callaghan, and 
the said Teig is seized as tanist by the 
said custom of several plough-lands in the 


in an inquisition 


in his demesne, as 


inquisition mentioned, which also finds that 
the custom is further, that every kinsman 
of the O’Callaghan had a parcel of land to 
live upon, and yet that no estate passed 
thereby ; that the lord and _ the 
O’Callaghan for the time being, by custom 
time out of mind, may remove the said 
kinsman to other lands: and the inquisition 
further finds, that O’Callaghan MacDermod, 
Irrelagh O’Callaghan, Teig MacCahir O’Calla- 


but 


ghan, Donogh MacThomas O’Callaghan, 
Cormon Genkagh O’Callaghan, Dermod 
Bane O'Callaghan, and Shane MacTeige 


O’Callaghan, were seized of several plough- 
lands according to said custom, subject, 
nevertheless, to certain seigniories and duties 
the O’Callaghan, and 
removable by him to other lands at his 


payable to were 
pleasure.”’ 

From a study of the foregoing, the 
reader will perceive that government by 
the chieftain of the clan was a 
success, The members of the clan paid to 
the chief every homage due his high station, 
and he in return carefully guarded their 
humble interest. 


decided 


Boston, MAss., October, 1908. 
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SQUIRE ATTOM’S DECISIONS 
UNDER THE TWELVE OR FOURTEEN MAXIMS OF EQUITY 


As SPEcIALLY EpiItED BY HERBERT J. ADAMS 


MAXIM IX. 


Equity Regards that as Done which Ought to 
be Done. 


Note: — In a manuscript volume of law- 
school lectures loaned him by the city attor- 
ney, the special editor gropingly stumbled 
these words: “Without the application of 
this maxim it would in most cases be almost 
impossible to have property in equity.” 
This may be the turning point in his life, 
for he has never had any luck with property 
in equity, never having heard of the im- 
portant part this maxim plays in its ac- 
quirement. The maxim for him every time. 


STILLSON vs. WORDSWORTH 
Lately, Intervenor. 

Appealing strongly to the Court in view 
of the peculiar methods of working up busi- 
ness in vogue in Squire Higgin’s jurisdiction. 

Eguity oF THE Case: — Where the trial 
court, for the purpose of settling contention 
arising in the progress of the trial, has 
occasion to announce some well-known prin- 
ciple, held, it may deviate from the exact 
phrasing of even the highest authority, 
especially where the jury might otherwise 
be influenced to passion, to be seriously 
aggravated by their condition of duress. 

Where complainant, in the first instance, 
offers no proof of his grounds of attachment, 
yet if the situation of the parties at the trial 
is obviously such as, and the evidence of the 
merits, tend to prove the right, held, that 
it is no injustice to defendant that he be not 
brought in personally; certainly, when he is 
filling a long-felt want in jail; for if he were 
in court, Equity would regard him as in- 
capacitated in the hands of the constable 
with costs. 

STATEMENT OF THE CASE. 


Attachment, levied upon barber chair and 
outfit to enforce contract by defendant to 
sellsame. The complainant, Stillson, barber 





and principal haranger of the Golden Silence 
Club, paid $10.00 earnest money, claiming 
right of possession at the end of two months. 
One, T.O.0. Lately, intervenes claiming the 
property under a similar contract, $15.00 
cash, possession in a month. At time of 
levy, when both contracts were due to be 
complied with, defendant was in jail at the 
instance of a patron whose beard he had 
shaved too short. Defendant at first re- 
fused to give up the key to the shop, but 
acquiesced when our constable showed him 
how. 

The scene opens with attempt of com- 
plainant’s counsel to cajole defendant’s 
landlord, who was present with his rent claim 
of $4.50, to submit himself to the court’s 
eye and oath, on pain, etc. 

Witness, Bierschnickit, first subpoenaed, 
tendered his fee, heard to swear, regularly 
on behalf of complainant, and irregularly 
on his own behalf, shown the witness stand, 
took the chair indicated, and looked sorry 
that the seat was not a back one. 


Q. Have you ever heard defendant speak? 

A. We heered him talkin’ pretty much 
all the time. He said he wass goin’ to 
have a tonsorrel parlor, and he mofed in, and 
when I come back he had a parber shop. 
We didn’t like that. 


Q. —about his business affairs? 

A. Yess, he said he wass goin’ out of 
pisness. A feller said he would gif him 
funftsen dollars, and — 

Q. When did this take place? 

A. Some day when I wass in der. You, 
see I set in der and wait for my rent. | 
read the paper. 

Q. State how he came to speak about it? 

A. He didn’t come. I come der. He 
didn’t like his pisniss any more, yet. He 
said “always lather from one punch off 
mugs onto anodder punch of mugs,’’ — he 
said to me. 
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Defendant's counsel; Your Honor, we must 
insist-er-er- 

Complainant’s counsel: May it please the 
court, I think we will be able soon to show 
the alleged payment. 

The Court: The court will see that what 
ought to be done is done. Constable, rap 
for order! 

A. He didn’t like his pisiniss. He said 
yoost lately he had a homely gustomer. He 
had to use four diff — kinds — shapes off 
raissors to get ofer his face. 

Q. Now, Mr. Bierschnickit, please state 
as near as you can, the conversation you 
had with defendant about the $15.00 you 
spoke of. 

A. It was not a gonfersations. He did 
it all. When the gustomer went away, why 
denn the parber keep right on and talk to 
the chair. This time he said, if this feller 
would giff him funftsen dollars he would 
gviff the odder feller pack his tsen dollars, and 
that funf dollars would be felfet. 

The jury, upon failure to come to timely 
agreement were, by consent, discharged. 
Defendant, through the courtesy of the 
turnkey, communicating by ’phone without 
leaving his apartments, agreed with the 
other parties to submit the cause to the 
court. Judgment as of possession in favor 
of the complainant, the formality of a decree 
being dispensed with, subject to payment of 
balance due on the barber outfit, and to the 
rent due; the constable to make the costs 
against defendant at once by garnishment 
of complainant. 


Hucu Morous, Attorney for Complainant. 
Witt DoouittLe, Attorney for Defendant. 


B. E. Woneyzuck Le, Attorney for Intervenor. 


Opinion, BY Attom, J’ P. 1. The trial 
court was right. In a learned exposition of 


the maxim in question, one so nicely poised 
in phrase, and so applicable to the case under 
consideration, is found a fine specimen of 
tautology, at the hands of Mr. P. Brevity and 
great respect requires that we refrain from 





spelling out so well-known an authority. 
The court suggests the dictum that the 
words ‘“‘and treats that as done,” following 
the first “done,’’ are unnecessary in view 
of the word “regards.’’ The authority 
cited probably never realized that the maxim 
in the form given in this case was already 
pretty well done. 

2. One attribute of the maxim is that it 
is quick acting. It does not wait till it is 
applied to the facts by a court. It has done - 
its duty, and only awaits the court’s sanction. 
Intervenor was too late and is asking too 
much of even this court; for it cannot hold 
in its original situation the outfit involved 
for barter and sale with view to a better 
deal, for the character and proprietorship 
of the subject matter of the contract at 
once changed their nature to the parties 
respectively. If it could the personalty 
might as well be handed over to any party 
who would give ’steen down for it. Under 
the maxim the goods were complainant's 
from the moment of the conditional contract 
until he should make default in completion. 
How? On the same theory that an alien, 
incapacitated from devising land, may 
nevertheless dispose of it by will directing 
its sale, whereby the beneficiary to receive 
the purchase money is simply the fortunate 
legatee instead of a devisee. It’s all the 
same in Dutch. In the present case the 
complainant’s filthy lucre, paid and to be 
paid, was turned into a talk shop. The 
price was to him the shop, the only thing 
he thought of. He became simply the 
trustee of the price for the defendant who, 
on the other hand, had turned his shop 
into money, the only thing he thought of. 
If you can see the out-buildings in a fog 
you can see this. 

3. It is not necessary to caution the con- 
stable to look sharp for the costs. 

Question Settled by UNANIMOUS OPIN- 
ION. 


Davenport, Iowa, October, 1908. 
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THE COURTS IN POLITICS. 

Seldom in our history has a Presidential 
campaign been of as deep interest to the legal 
profession as the one which is now closing as 
we to press. The success of the labor 
unions in forcing to the front, in the platforms 
of each of the leading political parties, a 
declaration of policy regarding the use of 
injunctions by Courts of Equity, and the 
attempt of the Democratic party to make 
of the that the 

during judicial 


Zo 


political fact 
Republican his 
career decided cases, which became important 
precedents, on the rights of employers and 
has concentrated attention still 
To many conserva- 


capital out 


candidate 


employees, 
further upon this issue. 
tives, the very fact of this agitation is ser- 
iously disturbing, but we believe that out of 
it will come a better understanding, by the 
members of the unions, of the history and 
purpose of the writ of injunction, and that 
they will come to realize that any attempt to 
curtail its use in the interest of any one class 
would establish a precedent of far greater 
danger to them than the maintenance of the 
existing law. On the question whether notice 
to the opposing parties should be required 
before an injunction issues, opinions may well 
differ, and it is not in any sense improper that 
it should be made a political issue and the 
policy of our Courts in this respect determined 
by legislation. But apart from this minor 
change, it is to be hoped that the legislators 
who advocate the claims of Mr. Gompers 
will not attempt to attain their object by 
meddling with the established procedure of 
the Courts, but will proceed frankly to a 
determination of the right to strike and to 
boycott, leaving to the Courts the enforce- 
ment of the rights and liabilities thus estab- 
lished. 





In still 
interested 
is Of} venly 


another respect the profession is 
in the Presidential election, for it 
stated that the probability that 
the next President will have oppor- 
tunity to appoint several justices of the 
Supreme Court entitles us to urge the election 
of a President whose appointments are likely 
to be satisfactory to the majority. This is 
indeed a frank recognition of the position in 
our system of government which the Supreme 
Court has come to occupy since the adoption 


an 


of the 14th Amendment, and if we are satis- 
fied to permit our highest judicial tribunal to 
determine our future economic development, 
it must inevitably follow that the possibility 
of changing its personel will become an im- 
portant political issue. For, while even this 
of the Court is 
remote and not necessarily effective, it is not 
at all unlikely that we shall hereafter witness 
campaigns in which the 


control over the decisions 


Presidential candi- 
date will pledge himself to the nomination as 
judges of public men whose views are too 
definitely known to the voters to admit of 
subsequent chanve. 
who will not regret the prospect of seeing their 
highest judicial body thus dragged into the 
arena of political discussion, but no remedy 


There are few lawyers 


now appears unless some division of the labors 
of the court could be devised whereby one 
bench would pass upon purely legal, and the 
other upon constitutional questions. 


COPYRIGHT AND CONVERSION. 

It has long been decided, says the London 
Law Journal, that the author of an original 
work, be it of literature or art, or a lecture or 
a letter, has in it a certain common-law right 
of property until it is published to the world. 
And such cases as Caird uv. Sime and Prince 
Albert «7. Strange established that the right was 
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maintained until publication by or with the 
consent of the author, and that any other 
person publishing the work or infringing the 
author’s exclusive privilege was liable to an 
injunction and to an order for delivery up of 
the pirated copies or infringements. But now, 
in addition to this, the Court of Appeal, affirm- 
ing Mr. Justice Swinfen-Eady’s decision in 
Mansell v. The Valley Printing Company, has 
held that the common-law right of the author 
isa full and complete right of property entitling 
him not only tc equitable relief but also to 
damages against an innocent person who pub- 
lishes not the work itself but a pirated copy 
of the author’s unpublished work. In other 
words, there is a full right of property in the 
idea when “ detached from the manuscript or 
canvas or any other physical existence what- 
soever,’’ as complete as the right in a personal 
chattel. Lord 


Blackburn defined conversion 





in the leading case of Hollins v. Fowler as 
‘any act which is an interference with the 
dominion and right of property of the plaintiff,” 
and now it seems that conversion is applica- 
ble to incorporeal rights as well as to physical 
property, and that the owner of an unpublished 
work hus the same right to damages from 
any person, however innocent, interfering 
with his dominion as the owner of a registered 
copyright to which the statute has expressly 
attached the full rights of property. The 
extension of the author’s property rights is 
unexceptionable in point of law, and, viewed 
from the ground of public policy, it may be 
commended in these days, when there are 
so many attempts made by the unscrupulous 
to appropriate original works under the rather 
thin excuse of making them 
really enriching theinselves at 
of the authors. 


popular while 


the 


expense 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review 


Conducted by Wittiam C. Gray, of Fall River, Mass. 


All lawyers interested in constitutional law — and who is not? — should give attention to 
the article by Clarence R. Martin on a recent decision of the Indiana Supreme Court holding 
that the Supreme Court will consider the constitutionality of an act although neither presented 


nor argued in the lower or in the appellate court. 


The review of Massachusetts labor deci- 


sions, by Arthur March Brown, also stands out as a timely and important article. 





BILLS AND NOTES. ‘The Holder for 
Collection of a Bill of Exchange subject to the 
Provincial Law of Agency,” by Walter S. 
Johnson, Canadian Law Times and Review 
(V. xxviii, p. 812). 

BILLS AND NOTES. ‘The Negotiable 
Instruments Law with Comments and Criti- 
cisms,’”’ by James Barr Ames, Lyman D.: 
Brewster and Charles L. McKeehan, annotated 
by Joseph Doddridge Brannan, Harvard Law 
School Association, Cambridge, 1908, price 
$3.00. 

This book contains the text of the Negotiable 
Instruments Law prepared by the Conference 
of Commissioners on Uniform State Laws and 
adopted in most of the states, with references 
to similar sections of the English Bills of 
Exchange Act and tables of variations, fol- 
lowed by reprints of a series of controversial 
articles published in legal periodicals when 
the law was first codified criticising certain of 
its provisions. This series throws much light 
on the meaning of some clauses and calls 
attention to changes from the common law. 
In one appendix is collected references to or 
abstracts of all the cases decided under the 
Bills of Exchange Act, in another those 
decided under the Negotiable Instruments 
Law. These cases are as yet not very numer- 
ous (which is perhaps a compliment to the 
Code), but as the subject is one which enters 
into every lawyer’s practise, this book will 
prove of real assistance. 

BILLS AND NOTES. ‘“ Three Checque 
Cases,” by J. S. Ewart, Canadian Law Times 
and Review (V. xxviii, p. 787). 

BIOGRAPHY. ‘James Boswell, Advo- 
cate,” by “R. A. B.,” Scottish Law Review 
(V. xxiv, p. 222). 





BIOGRAPHY. ‘Cornelius Van Bynker- 
shoek,’’ by Coleman Philipson, Journal of 
the Society of Comparative Legislation (N. S., 
V. ix, p. 27). This sketch of a Dutch jurist 
of the 17th and 18th centuries is the ninth in 
a series on, ‘‘ The Great Jurists of the World.” 
A careful summary of Van Bynkershoek’s 
contributions to international law is given. 

BRITISH EMPIRE. “ The Legal Relations 
of the Several States of the Empire,” by 
Harrison Moore, Journal of the Society of 
Comparative Legislation (N. S., V. ix, p. 113). 


CONSTITUTIONAL LAW (Procedure and 
Definition of ‘ Local and Special’). ‘A 
Notable Decision,” by Clarence R. Martin, 


American Law Review (V. xlii, p. 641). 

“The Supreme Court of Indiana recently 
handed down a decision by which two appar- 
ently well and long established rules — one 
of procedure and one of law — are reversed. 
This is the case-of Milton Krauss v. Israel ]. 
Lehrnan, et al., which holds (1), that the 
Supreme Court will consider and decide the 
constitutionality of an act although it is 
neither presented nor argued by the parties 
either in the trial court or in that court.” 

The first point was nowhere more firmly 
established than in Indiana and Kraus vw. 
Lehman has overthrown the authority of at 
least eighteen cases in that state, says Mr. 
Martin. He the court’s action, 
however, as follows: 

‘* Something may be said in support of the 
Indiana decision. It has torn down the 
barrier of custom and has stepped into a new 
highway that modern conditions and senti- 
ment may demand. Upon the decisions of 
our Supreme Courts upholding or denying the 
constitutionality of legislative enactment much 


approves 
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depends . . . it is most important that such 
decision be given at the earliest moment 
possible. If the law is void, there is no 
tenable reason why the court of last resort 
should not take the initiative and declare it 
so, even though the point is not discussed in 
the printed arguments presented by counsel. 
The former policy of deciding a case on a 
constitutional question only as a last resort 
left the avoided constitutional question un- 
settled and often wrongfully permitted the 
statute to bear the form of authority until 
finally it was questioned in a case where dis- 
cussion and decision of its validity could not 
be avoided. The advantages of the new 
practices are obvious and will doubtless lead 
to a general conviction that the new rule has 
been announced only after due consideration 
and that the Indiana Supreme Court has done 
well in ignoring precedent and in declaring the 
new doctrine. 

‘“One thing can, however, be said in criti- 
cism of the decision, or rather the procedure 
of the court. Counsel on neither side were 
given an opportunity to argue the constitu- 
tional question. A better procedure would 
have been to notify them of the court’s desire 
to be further advised and then to set the case 
down for argument on such propositions (as 
is the practice in the United States Supreme 
Court). In a case where all the members of 
the court are agreed that the law is uncon- 
stitutional there may be small chance for a 
change of opinion by such argument, but it 
would seem that fairness and courtesy to 
counsel would demand that it be given. 

“The other new principle of law laid down 
by the case declares that a section of the 
statute ‘ concerning the construction of court 
houses in counties having a population of more 
than 25,000’ is violative of the provisions of 
the state constitution: ‘The general assembly 
shall not pass local or special laws in any of 
the following enumerated cases, that is to 
Say: ... regulating county and township 
business,’ and ‘in all the cases enumerated 
in the preceding section and in all other cases 
where a general law can be made applicable, 
all laws shall be genera! and of uniform oper- 
ation throughout the State.’ 

‘The court proceeds to point out that by 
the act the ninety-two counties of the state 
were divided into two classes — twenty-eight 





counties having a population of more than 
25,000 and sixty-four having a population of 
less than that number. It is shown that the 
difference of population in some of the counties 
within the first class exceeded some of the 
counties of the second class by only a few 
hundred. ‘Certainly, in the need or necessity 
of a court house,’ says the court, ‘there can 
be no real difference between a county of 24,000 
and one of 26,000.’ The rule is stated that 
a reason or necessity for classification ‘ must 
inhere in the subject matter and must be 
natural and not artificial’; and that no such 
distinction exists in this case, the classification 
of which is purely arbitrary. The statute 
being ‘effectively local’ it was held uncon- 
stitutional. 

‘Classification according to differences in 
population has always been considered proper 
and indeed it has been stated to be the only 
proper classification.’’ Cases declaring this 
are very numerous, and the author cites a 
great many, relating to cities, townships, and 
counties. Indiana has followed this rule 
also heretofore, ‘‘and the entire cities and 
town act as well as many more laws of Indiana 
are based upon just such classifications as 
have just been declared unconstitutional. 

‘“ While the reasoning of the Indiana court 
in declaring the classification an arbitrary 
selection appears sound and logical it cannot 
but leave us with the question: What valid 
classification can the legislature make which 
will be upon a reasonable basis?”’ 

CONSTITUTIONAL LAW. ‘The New 
Question of States’ Rights,’ by Thomas W. 
Martin, Central Law Journal (V. Ixvi, p. 
281). 

CONSTITUTIONAL LAW. “ Passing of 
State Autonomy,” by H. M. Cox, Central Law 
Journal (V. Ixvii, p. 279). 

CONSTITUTIONAL LAW. “ Recent Legis- 
lation and Constitutional Decisions in Ilinois,”’ 
by James M. Matheny. Address before IIli- 
nois State Bar Association, October J/linots 
Law Review (V. iii, p..131). 

CONTRACTS. ‘‘Some Aspects of Business 
by Telegram,” by W. F. Chipman, Canadian 
Law Times and Review (V. xxviii, p. 817). 

CONTRACTS. ‘Freedom of Trade,” by 
B. A. Ross, Commonwealth Law Review 
(CV... ¥; Pp. 242); 
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ECONOMICS (African Trade). ‘‘ The Mar- 
ket in African Law and Custom,’”’ by Northcote 
W. Thomas, Journal of the Society of Com- 
parative Legislation (U.S., V. ix, p. go). 

EDUCATION. ‘A Defect in Law School 
Curricula,’’ by Charles C. Moore, Law Notes 
(V. xii, p. 126). 

EQUITY (Injunctions), ‘‘ The Rationale 
of the Injunction,” by William Trickett, 
American Law Review (V. xlii, p. 687). Criti- 
cising severely the trial of contempt cases with- 
out a jury and by the judge whose command 
has been violated. 

HISTORY. ‘ Anti-Loyalist Legislation Dur- 
ing the American Revolution (Continued),”’ 
by James Westfall Thompson, October J/linots 
Law Review (V. iii, p. 147). 

HISTORY. ‘‘ Sources of Hindu Law,” by 
S. N. Ray, Allahabad Law Journal (V. v, 
Pp. 249). 

INTERNATIONAL LAW (Domicile). ‘‘Trade 
Domicile in War,” by T. Baty, Journal of the 
Society of Comparative Legislation (U.S.,V. ix, 
Pp. 157). 

‘* It has never been clear to us why modern 
writers introduce into the complicated subject 
of domicile the fresh complication which 
arises from the use of the term ‘ commercial 
domicile.’ Prior to quite recent times a con- 
tinuous catena of authorities — writers and 
judges — have asserted that the secondary 
criterion of enemy character in war time 
(enemy nationality being a primary and con- 
clusive criterion), is domicile in the enemy 
country. They add that the carrying on of 
business in the enemy country will have the 
same result, guoad the business and the 
property connected with it. 

‘* Now, does ‘ domicile ’ here mean anything 
but what it means when used in the sense in 
which we are familiar with it as the criterion 
of the personal law of an individual — namely, 
permanent residence in a given country?.”’ 

Mr. Baty discusses the views of eminent 
international law writers, including Westlake, 
Phillimore, Foote, Wharton, Dicey, Stowell, 
Wheaton, Marshall, Story and Lushington and 
various cases, reaching the following con- 
clusion: 

‘* In so far as the term ‘ domicile ’ is used to 
denote the possession of a house of trade, with 


‘ 





or without residence, prolonged or brief, it has 
nothing in common with private-law domicile, 
and has only been accidentally and improperly 
employed to designate the state of affairs. 
But in its ordinary and proper sense it is, not- 
withstanding, a criterion of enemy (though 
not of neutral) character, whether the party 
be a trader or otherwise. And this ordinary 
and proper sense is its normal sense in prize 
matters as in others. 

‘So that when Lindley, L.J., says that 
‘ The subject of a state at war with this country 
who is carrying on business here or in a foreign 
neutral country, is not treated as an alien 
enemy; the validity of his contracts does not 
depend on . his real domicile, but on the 
place or places in which he carries on his busi- 
ness or businesses,’ we are led to express a 
respectful doubt. We venture to think that 
it is his real domicile which will be decisive, if 
the leading cases are not a maze of confused 
thought and more confused expression. 

““The only author who in recent years has 
firmly grasped the essential fact that com 
mercial other than civi 
domicile in a peculiar aspect is Twiss. Here, 
as so often, the strong good sense of that 
illustrious jurist supplies an invaluable beacon- 
light in navigating the sea of confusion. 


domicile is none 


‘““* Tt has been sometimes said’ (vol. ii, p. 
306) ‘ that there is a peculiarity about domicile 
in time of war, as distinguished from domicile 
in time of peace; and that as a person may 
have establishments in two countries for com- 
mercial purposes, he may have in time of war 
for commercial purposes both a neutral Domi- 
cile and a belligerent Domicile. . . . [But] an 
individual can only have one personal Domicile 
for international purposes, in the sense in which 
Domicile is a criterion of a person being a 
friend or an enemy, for no person can be at the 
same time both a friend and an enemy under 
the Law of Nations.’ He adds: ‘ The more 
philosophical view would rather seem to be 
that which does not admit the Domicile of the 
owner to be conclusive of the immunity of his 
property . but only allows it to found a 
presumption of immunity, which may be 
rebutted . e.g. by its being embarked in 
the enemy’s trade. But in general, ‘all 
natural-born subjects of a belligerent power 
who may have abandoned their native country 
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and acquired a domicile in a neutral country 
before hostilities have commenced, will have 
effectually clothed themselves with the char- 
acter of neutral subjects; precisely as every 
natural-born subject of a neutral power will 
have clothed himself with the character of an 
enemy subject by long-continued residence, 
coupled with the intention of remaining, in 
the enemy’s territory ’ (p. 300).” 

INTERNATIONAL LAW. “‘ The Sanction 
of International Law,” by Elihu Root, Central 
Law Journal (V. lxvii, p. 217). 

INTERSTATE COMMERCE. “ The Stand- 
ard Oil Rebate Case,” by R. M. Benjamin, 
Central Law Journal (V. |xvii, p. 236). 

INTERSTATE COMMERCE. “ Recent De- 
velopments in the Law Relating to Interstate 
Commerce,’”’ by Morris M. Cohn, 
Law Review (V. xlii, p. 666). A brief state- 
ment of recent congressional legislation, with 


American 


a comparison of the law previous to these 
enactments and discussion of the principles 
upon which the legislation is upheld. 
JURISPRUDENCE. ‘ The Law's of Plato,” 
by Edward Manson, Journal of the Society of 
Contparative Legtslation (N. S., V. ix, p. 50). 
LABOR’ DECISIONS’ (Mass.). * Labor 
Questions in the Courts of Massachusetts,” 
by Arthur March Brown, Law 
Review (V. xiii, p. 706). exhaustive 
analysis of the Massachusetts decisions on 
industrial disputes, the first in 
down to April 2d of the present year. 


American 
An 
from 1827 
The 
author in conclusion says: 

‘“ Where, then, do they leave the labor 
organizations of Massachusetts? Their right 
to exist and act as organized bodies has been 
put beyond question. Their right to strike 
to secure ends coming within the scope of 
competition, as judicially defined, is un- 
assailable. Their right to the exclusive use 
of distinctive labels to mark the products of 
union labor is fully protected against infringe- 
ment. But this is as far as the affirmative 
propositions go. The negative list is longer. 
They are not permitted to strike tc compel 
men to join the union. They are not per- 
mitted in even a lawful strike to employ 
pickets to persuade men not to take employ- 
ment as strike-breakers, nor to maintain 
banners before an establishment giving notice 
of a strike in progress there. They are not 





permitted to enter upon a merely sympathetic 
strike against employers with whom they 
have no trade dispute, and a strike to secure 
to the union the right to pass upon grievances 
between individual members and their em- 
ployers is considered a sympathetic strike. 
They are not permitted to exact by a strike 
the payment of a penalty by an employer for 
violation of union regulations. They will not 
be accorded judicial aid, either as organiza- 
tions or as individuals, to prevent blacklisting 
by a combination of employers. 

‘These are the limits judicially laid down. 
As to the future, who will venture a fore- 
cast? There was pith in the retort of the 
eminent the 
whose proposition of law the court thought 
untenable. ‘That,’ thundered the judge, ‘ is 
not the law!’ 
reply from the advocate, sure of his ground, 
‘until your Honor spoke.’ In manner, 
as their Honors speak from time to time, there 


member of Massachusetts Bar, 


‘It was,’ came the courteous 
like 


in one direc- 
tion or the other, in the legal status of organ- 
labor. But the 
which we have passed in review speak with a 
be hard 
for the trade-unionist to escape except through 


will be modification to be noted, 


ized successive decisions 


cumulative force from which it will 
the medium of legislation.”’ 

LAND LAW. ‘ French and English Land 
Law,” by James Edward Hogg, Journal of 
the Society of Comparative Legislation (N. S., 
V. ix, p. 64). Commenting on the ditferences 
between the two systems, with special! refer- 
ence to the New Hebrides convention between 
France and Great Britain. The author finds 
an immense superiority in the form of the 
French law. 

LANDLORD AND TENANT. “‘ The Massa- 
chusetts Law of Landlord and Tenant,” by 
Prescott F. Hall. The second edition, Little 
Brown & Co., Boston, 1908, price $6.00 net. 

Mr. Hall’s book in its first edition proved 
one of the most satisfactory local text books 
which Massachusetts has ever had. The sub- 
ject was so frequently involved in our early 
decisions that it is possible to cover it very 
completely in a local book, and because the 
law was thoroughly settled by the earlier 
decisions there have been few changes to make 
in this edition from the author’s original state- 
ment. We are always glad, however, to be 
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able to cite the most recent decisions, and this 
new edition which includes references to the 
statutes and decisions since the first edition 
of ten years ago will be promptly welcomed. 
The author has re-arranged much of the text 
and has subdivided and re-numbered the 
headings, adding many new titles as an aid to 
clearness. As before, the book has an elaborate 
and well-arranged index. 

LEGISLATION (India). ‘‘ The Indian Code 
of Civil Procedure,” by Sir Lewis Tupper, 
Journal of the Society of Comparative Legts- 
lation (U.S., V. ix, p. 69). Completing a 
narrative begun by an anonymous writer of 
the passage of the bill to amend the Indian 
Code of Civil Procedure whick goes into effect 
January 1, 1909. 

MONOPOLIES. ‘“ So-Called Trusts or Big 
Corporations,’ by Judge P. S. Grosscup, The 
Brief (V. viii, p. 129). 

NEGOTIABLE INSTRUMENTS (Germany). 
‘“The New German Statute as to Cheques,” 
by Ernest J. Schuster, Journal of the Soctety 
of Coniparative Legislation (U.S., V. ix, p. 79). 
Analysis and comparison with British law of 
the new German statutes which it is hoped 
will popularize the use of checks as means of 
payment, a custom which exists to a much less 
extent in Germany than in England and the 
United States. 

PATENTS. ‘Implied Warranty Against 
Infringement,” by C. Schuyler Davis, Albany 
Law Journal (V. \xx, p. 244). 

PHILOSOPHY (Social). ‘‘ Hobbes and 
Locke: The Social Contract in English Political 
Philosophy,” by Sir Frederick Pollock, Journal 
of the Society of Comparative Legislation 
(U.S... ¥V. <, Dp. 207). 

PRACTICE. ‘‘ The Organization of a Law 
Office — xiv. Filing System,’”’ by R. V. Harris, 
Canadian Law Times and Review (V. xxviii, 
p. 807). 

PRACTICE. “A Few Suggestions as to 
Brief-Making,”’ by John C. Myers, Bench and 
Bar (V. xiv, p. 97). 

PRACTICE. ‘The English Barrister: <A 
Mediaeval Figure,’ by Rupert Sargent Holland, 





American Law Review (V. xlii, p. 735). Enter- 
taining description of a picturesque profession. 

PROPERTY. ‘‘ The Land Question in New 
Zealand,” by T. F. Martin, Comnonwealih Law 
Review (V. v, p. 247). 

PUBLIC SERVICE COMPANIES. “ Regu- 
lation of Rates to be Charged by Public Service 
Corporations —I. Miscellaneous Enterprises 
Affected with a Public Interest,’ by O. H. 
Myrick, Central Law Journal (V. Ixvii, p. 299). 

SETTLEMENTS (Mohammedan). ‘“ Wakf 
as Family Settlement among the Mohamme- 
Syed A. Majid, Journal of the 
Society of Comparative Legislation (N. S., 
V. ix, p. 122). History and explanation of a 
form of family settlement known in Moslem 
law. The word ‘‘ wakf’”’ means, literally, 
detention, or tying up. 

‘In its legal aspect wakf has been regarded 
in two different ways. Abu Hanifa defines 
it as detention of ain, t.c. corpus, in the pro] 
erty of the wakif, e.g. dedicator or settlor, an 
the giving away of the use or the usufruct 
for the benefit of the poor or for some good 
object like things given by way of commod: 
tum or loan. On the other hand, the tw 
disciples, Abu Yusuf and Mohammed, hold 
that it is the detention of ain, 7.e. corpus, i 
the employed property as that of God, the 
Almighty, in such a manner that the use or 
usufruct reverts to human beings, and thi 
ownership is and can neither he 
sold nor given nor tnherited. This latter view 
is more approved than the former.” 

STARE DECISIS. ‘‘ The Law of the Case, 
by James M. Kerr, Central Law Journa 
(V. lxvii, p. 255). 

WAYS. “ Once a Highway, always a High- 
way,” by F. W. Wegenast, Canadian Law 
Times and Review (V. xxviii, p. 792). 

YEAR BOOKS. ‘‘ Some Ancient Reporters 
and an Ancient Action,” by George F. Deiser. 
University of Pennsylvania Law Review and 
American Law Register (V. lvii, p. 1). Inter- 
esting observations upon the Year Books as 
pictures of the times with special reference to 
the action of Novel Disseisin. 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 


(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 


Company, St. Paul, Minnesota, at 25 cents each. 


In ordering, the title of the desired case should be given as 


well as the citation of volume and page of the Reporter in which it is printed.) 


ADOPTION. (Adoption by Husband without 
Wife Joining therein.) Pa.— What is the effect 
of the adoption of a child by a husband without 
the wife taking any part in the adoption pro- 
ceedings? This question arose in the case of 
In re Carroll’s Estate, 68 Atl. Rep. 1038. The 
wife having died, the adopted child laid claim 
to an interest in her estate. The court held that 
the proceedings by the husband created no lia- 
bility on the part of the wife and that the claim 
could not be upheld. 

AGENCY. (Automobiles.) N. Y. Sup.— In 
Cunningham v. New York Supple- 
ment 1057, it appeared that plaintiff was injured 
by an automobile belonging to defendant and 
operated by his chauffeur. The went 


Castle, 111 


evidence 


to show that defendant and{the chauffeur had 
been out together in the evening and on return to 


defendant’s the chauffeur obtained 
permission to use the machine for a short time 
for his own While thus engaged, 
plaintiff was run over and injured. He brought 
action against the owner and recovered judgment 
in the lower court. On appeal to the appellate 
division, the judgment reversed on the 
ground that the chauffeur was not engaged in any 
business of defendant at the time of the injury. 
Two of the judges dissented on the theory that 


apartment, 


pleasure. 


was 


the use of the machine was a mere deviation, by 
consent, from his course in returning it to the 
garage. The most vital reason for difference of 
opinion seemed to be on the question of the effect 
of the consent of the owner, the majority claim- 
ing that it made no difference as to his liability 
and the minority that it furnished a reason for 
charging him. 

CARRIERS. (Duty of Passenger to Read 
Ticket.) Mass.— The Supreme Judicial Court 
of Massachusetts, in French v. Merchants’ & 
Miners’ Transportation Co.. 85 N. E. Rep. 424, 
passes on the liability of a carrier as affected by 
limitations in the ticket which the passenger has 
failed to read. The action was brought for 
destruction of plaintiff’s baggage by fire while in 





The defense set out a 
limitation in the ticket directly releasing the com- 
pany from liability for such losses. Plaintiff con- 
tended that her eyesight was poor, and that she 
was unable to read the ticket. The court held 
that: this fact could not increase the liability of 
defendant, and that plaintiff should have pro- 
cured someone else to read her ticket to her in 
case she was unable to read it herself. 
CARRIERS. (Validity of State Railroad Rate 
Laws.) U.S. C. C., Ala.— Judge Jones, in an 
opinion rendered in the case of Central of Georgia 
Ry. Cy. v. Railroad Commission 
161 Fed. Rep. 925, 


possession of defendant. 


of Alabama, 
held the group of statutes’ 
enacted by the Alabama Legislature in 1907, 
for the regulation of freight and passenger rates 
on intrastate business, invalid as attaching such 
due 
process of law. The proceeding was one insti- 
tuted to state officers from enforc- 
ing the legislation referred to and the defense 
was urged that the action was substantially one 
against the state and therefore beyond the juris- 
diction of the federal courts. 


heavy penalties as to constitute denial of 


enjoin the 


There is quite an 
extended discussion of this point resulting in a 
conclusion to the contrary. In a note at the end 
of the case the court said that the opinion was 
prepared before the decisions in Ex parte Young, 
209 U.S. 123, 28 Sup. Ct. 441, 52 L. Ed. — and 
Hunter v. Wood, 209 U. S. 205, 28 Sup. Ct. 472; 
52 L. Ed.—that otherwise these would 
merely have been cited without discussion of the 
points which they decided. 


CONTEMPT. (Death of Offender.) U. S. C. 
C. A.— The effect of the death of one found 
guilty of civil contempt is discussed by the 
United States Circuit Court of Appeals in Wasser- 
man v. United States, 161 Fed. Rep. 722. Ina 
suit in equity brought by the Cleveland, Cincin- 
nati, Chicago & St. Louis Ry. Co. v. Wasserman, 
et al., to prevent alleged injury to the business of 
plaintiff by sale of non-transferable reduced rate 
tickets, a preliminary injunction was issued against 
defendants. Wasserman disobeyed the order of 


cases 
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the court, was found guilty of contempt, and a 
fine of $500 assessed as his punishment. He 
sued out a writ of error to reverse this judgment, 
but died before the case was submitted to the 
higher court. His death was suggested and the 
contention made that the proceedings thereupon 
abated, and that the fine was not recoverable 
against his estate. The court said that the order 
violated was merely an interlocutory one in a 
suit in equity; that the original action did not 
abate, and the fine should be considered as a 
charge against the estate in the hands of the 
personal representatives. 

CONSTITUTIONAL LAW. (Unreasonable 
Penalties.) Wis.— The Wisconsin Tenement 
House Act (Laws 1907, p. gto, c. 269) is declared 
unconstitutional in Bonnett v. Vallier, 116 N. W. 
Rep. 885 for unreasonableness both in its require- 
ments as to the structure of buildings and in the 
penalties imposed for its violation. It is con- 
demned because of its provisions that lot line 
courts reaching from the street must be six feet 
wide for all buildings four stories or less in height, 
and that every tenement house must be equipped 
with substantially all the ordinary modern 
improvements as to water supply common to 
cities having public water and sewer systems. 
Its penal clause that every person who shall vio- 
late the act, or fail to comply with its provisions, 
or who shall resist its enforcement, shall be sub- 
ject to fine or imprisonment, is characterized as 
indefensible from any point of view. The speci- 
fications and details enumerated in the act are so 
numerous that the court fear an ordinary person 
would be quite liable to be intimidated into sur- 
rendering his right to use his real estate for tene- 
ment house or lodging house purposes rather 
than take the chances, or if he did not make such 
surrender be intimidated into submitting to the 
demands of those charged with the enforcement 
of the law. The effect of enforcing such penalties 
as are imposed would be to take property without 
due process of law. 

This decision is one of many which adhere to 
the proposition that the question of reasonableness 
is a judicial and not a legislative question. The 
other side of the contention is well expressed by 
the Supreme Court of Nebraska in the case of 
Wenham v. State, 91 N. W. 421, when on page 424 
it says: ‘* The members of the legislature come 
from no particular class. They are elected from 
every portion of the state, and come from every 
avocation and from all the walks of life. They 
have observed the conditions with which they are 
surrounded, and know from experience what laws 
are necessary to be enacted for the welfare of the 





communities in which they reside.” The Wis- 
consin court has throughout its history always 
showed a distrust of both legislatures and juries and 
a desire to check their seeming licenses — the 
distrust which the trained mind so often has of the 
untrained. It has in fact upheld but few police 
regulations, and perhaps has gone further than 
any other court in making the question of negli- 
gence and contributory negligence one of law for 
the court rather than one of fact for the jury. It 
must be admitted, however, by every one that the 
statute in this case is extreme and unreasonable. 
It for instance applies to all cities and villages of 
the state whether possessing waterworks and 
sewerage systems or not, and practically forbids the 
building of even the modest two-story tenement in 
the small town and in the outskirts of the cities. 
ANDREW A. BRUCE. 


CORPORATIONS. (Forfeiture of Franchise.) 
U. S. Sup. Ct.— In Delmar Jockey Club v. Mis- 
souri, 28 Sup. Ct. Rep. 732, the jurisdiction of the 
United States Supreme Court is invoked to set 
aside the decision of the Missouri Supreme Court 
revoking the franchise of plaintiff in error. The 
objects set forth in the articles of incorporation 
were the promotion of agriculture and improve- 
ment of stock by public exhibitions of agri- 
cultural products, holding of fairs and races, 
and the doing of other things incidental thereto. 
In answer to an information in quo warranto 
the club entered a fgeneral denial followed by 
certain allegations, which the Missouri Supreme 
Court held to constitute a plea in confession 
and avoidance destroying the effect of the 
general denial and insufficient as a defense. Judg- 
ment of ouster was granted on motion for judg- 
ment on the pleadings. On writ of error to the 
United States Supreme Court it was claimed 
that the decision of the state court violated the 
federal constitution as finding defendant guilty 
of violation of its franchise without trial, but the 
contention was held to be so frivolous that the 
writ of error was dismissed. 


COURTS. (Conflicting Jurisdiction of Bank- 
ruptcy Courts.) U. S. D. C., Ala.—-A_ sharp 
conflict as to claim to jurisdiction as between 
Judges Jones and Hundley, both District Judges 
in the United States Court in Alabama, is dis- 
closed in the two decisions of Ju re Steele, 156 
Fed. Rep. 853, and 161 Fed. Rep. 886. It ap- 
peared that on November 1, 1907, while Judge 
Hundley was holding court in the Northern Dis- 
trict of Alabama he appointed petitioner Stecle 
as Referee in Bankruptcy for certain counties of 
the district. A few days later Steele qualified 
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by taking oath and giving bond. On the sth 
of November, 1907, Judge Jones came from his 
home in the Middle District of Alabama into the 
Northern District and had an order entered 
removing petitioner from his office as referee. 
This order of removal was made in the absence 
of petitioner and without notice to him or to 
Judge Hundley, Judge Jones claiming that he 
was a Judge for the Northern District, having 
equal authority with Judge Hundley; that where 
there is more than one district judge in a district 
the majority constitute the court and that in 
matters of appointment of permanent officers 
one judge cannot act without the consent of the 
other. On the matter being brought to the 
attention of Judge Hundley by petitioner Steele, 
he issued an order vacating the order of Judge 
Jones and holding that it had been improperly 
granted without warrant of law; that a bank- 
ruptcy court is not migratory and that so long as 
he was the only judge holding court in the district 
he alone had authority to make the appointment. 
Under date of May 30, 1908, an order was made by 
Judge Jones, who was then not within the Northern 
District, appointing one Alexander Birch as 
reicree and directing a division of the cases be- 
tween Birch and Steele. A couple of days later 
Judge Jones came into the Northern District for 
a few hours and there issued an order ratifying 
the former one without consultation with Judge 
Hundley. Petitioner attacked this order on the 
ground that it was made without authority and 
that jit deprived him of certain emoluments to 
which he was entitled under his appointment 
by Judge Hundley. Judge Hundley discusses 
these later orders in the case reported in 161 
Fed. Rep. 886,and again asserts his right to exer- 
cise jurisdiction in the Northern District un- 
trammeled by the action of Judge Jones, and 
directs the revocation of the appointment of Birch. 


EQUITY. (Jurisdiction—Specific Performance.) 
Mass. — The jurisdiction of a court of equity 
to {specifically enforce a compromise agreement 
between heirs [is considered ‘by the Supreme 
Judicial Court of Massachusetts in Blount v. 
Dillaway, 85 N. E. Rep. 477. Plaintiff’s mother 
left a will by which practically the entire estate 
was given to the brother of plaintiff, the two 
being the only heirs. On being informed of this 
fact by her brother, plaintiff entered into an 
agreement with him by which she was to receive 
one-third of the estate in consideration of not 
contesting the will. The will was duly probated 
and no contest made. Subsequently the brother 
indicated an intention not to be bound by the 
compromise agreement. Plaintiff then asked the 
aid of a court of equity for specific performance 





as against the executor and to compel him to pay 
over the one-third interest. The statute of 
Massachusetts gives to a will contestant a stand- 
ing in the probate court to enforce compromise 
agreements. This was held, however, not to 
prevent equity taking jurisdiction under the cir- 
cumstances disclosed in the present case. 

EVIDENCE. (Admissibility of Telephonic 
Conversation.) Minn.— The subject of the ad- 
mission in evidence of a conversation over tele- 
phone is discussed in Barrett v. Magner, 117 N. W. 
Rep. 245. A witness testified that he secured 
telephone connection with the place of business 
of a party; that some one answered and stated 
the person wanted was not in, but would be 
called, and that soon thereafter another voice 
answered and a conversation took place respect- 
ing a business transaction. The conversation was 
admitted in evidence in view of the fact that the 
witness further stated that the talk over the 
telephone was of the same character as occurred 
a few days previous in a personal conversation 
between the same parties. 


The decision in this case seems thoroughly 
sound. The fact that Zimmerman, the person 
asked for, apparently came to the telephone and 
held the conversation seems sufficient by itself to 
identify him. Wigmore, Evidence, § 2155. The 
chances of Zimmerman being impersonated are 
too slight to be regarded when the need of being 
able to prove such conversations is considered. 
It seems unfortunate therefore that the court 
should have expressed the opinion, quite unneces- 
sarily, that the above fact alone would be insuf- 
ficient. The distinction suggested by the court 
between calling up an office and calling up an 
individual seems unsound. The nature of the 
evidence of identity is the same in both cases. 
The danger of an impostor replying seems prac- 
tically as great in the office case as in the individual 
case. Indeed Wigmore (Evidence, § 2155 (c)) 
expresses the opinion that the office case contains 
the greater danger. But, disregarding the dicta 
of the court, the decision is clearly sound in con- 
sidering the evidence of the prior similar conversa- 
tion sufficiently corroborative. Cc. B. OW. 


EXTRADITION. (Sufficiency of Accusation.) 
U.S. Sup. Ct. — The Constitution of the United 
States provides for extradition of persons accused 
of “‘ treason, felony, or other crime.’’ This 
clause is construed by the Supreme Court of the 
United States in Pierce v. Creecy, 28 Sup. Ct. 
Rep., 714, a habeas corpus proceeding on behalf 
of H. Clay Pierce, president of the Waters-Pierce 











57° 








THE GREEN BAG 





Oil Co. to prevent his removal to Texas to answer 
a charge of false swearing. His counsel con- 
tended that the indictment attached to the 
requisition was insufficient and that no crime 
was charged by it. The court said that it was 
not necessary that the accusation on which ex- 
tradition was asked should be good as a criminal 
pleading but that it need only show that a crime 
had been committed. The fact that it appeared 
on the face of the indictment that prosecution 
was barred by limitation was held not to be a 
proper question for consideration in the habeas 
corpus proceeding. The judgment of the circuit 
court refusing to discharge the prisoner was 
affirmed. 

INFANTS. (Guardianship of, at Places of 
Entertainment.) N. Y. Sup. Ct.— One of the 
decisive questions in People v. Samwick, 111 New 
York Supplement, 11, was as to the meaning of 
the term “guardian,” as used in the statute, 
forbidding the admission to certain places of 
entertainment and amusement of children under 
16 years of age, unless accompanied by parent or 
‘‘guardian.”” The court said that the word should 
not be restricted to apply only to a guardian in 
the sense of one appointed by court, but that the 
law would be complied with if a child should be 
accompanied by its elder brother or sister, neigh- 
bor, or friend. 

NEGLIGENCE. (Hospital Nurse.) Ia.— Ina 
case appealed to the Iowa Supreme Court it was 
shown that plaintiff was injured by falling down 
an open elevator shaft at a hospital just after 
having been operated on by the defendants. One 
of the members of defendant firm, being called 
to plaintiff's home in a professional capacity, 
determined a surgical operation necessary and 
took plaintiff to a nearby hospital for its per- 
formance. After the operation was over and 
while plaintiff was still under the influence of an 
anesthetic, she was taken by a nurse and the 
junior member of defendant firm to the elevator 
for the purpose of being removed to the room 
assigned her. The door of the shaft was open 
and the elevator was somewhere below. Both 
the nurse and physician left plaintiff while trying 
to make some arrangement to get the elevator 
up, and during this time the car or stretcher 
on which she was lying was by some means 
started (probably by an involuntary movement 
on the part of plaintiff while still unconscious), 
and ran into the open shaft, causing the injuries 
complained of. It was contended that the move- 
ment of the car was something not to have reason- 
ably been foreseen and that the act of leaving it 
in the exposed position could not be considered 
the proximate cause of the injury. The court 








came to the opposite conclusion and upheld a 
verdict and judgment for plaintiff. The title 
of the case is Haase v. Morton & Morton. It is 
reported in 115 N. W. Rep. 923. 

NEGLIGENCE. (Res Ipsa Loquitur.) N. Y. 
Sup. Ct. — Plaintiff, in Moglia v. Nassau Elec 
R. Co., 111 New York Supplement, 70 was injured 
by an electric shock received from one of the poles 
of defendant’s trolley system. Defendant offered 
no evidence and the trial court instructed the« 
jury that the fact of the accident called for an 
explanation, and that, as none was offered by 
defendant, the verdict should be given for plain- 
tiff, the only question being as to the amount ot 
damages. It was contended on the part o 
defendant that the jury was not bound to believe 
plaintiff, but should be left free to determine 
whether in fact he was injured in the manner 
shown by his testimony, and that even if the 
doctrine of res ipsa loquitur was applicable, the 
inference of negligence to be drawn therefrom 
was one for the jury. The Appellate Division 
held that a prima facie case was made out and the 
trial court committed no error in failing to sub- 
mit the issue of negligence to the jury. 

PATENTS. (Effect of Nonuser.) U. S. Sup. 
Ct. — Will the fact that the owner of a patent 
fails to put the invention to any practical use 
bar his right to enjoin its infringement? The 
Supreme Court of the United States passed by 
this question in Continental Paper Bag Co. 
Eastern Paper Bag Co., 28 Sup. Ct. Rep. 748. 
Defendant claimed that public policy demanded 
that an inventor to whom had been granted the 
monopoly accorded by the patent law owed the 
duty of giving to the world the benefits of his 
invention and that unless there was some gooil 
excuse for not doing so equity ought not to inter- 
pose to protect him. In this case it appeared 
that the holder of the patent made no use of it 
because of the cost of changing from its old 
machinery. There was no proof that by reason 
thereof the cost of their product was increased or 
the output diminished. The court held the non- 
user not unreasonable under the circumstances 
and granted an injunction. It did not, however 
really decide the question which the case was 
supposed to raise. 

PRACTICE. (Writ of Protection — Insane 
Person.) U.S. C. C. A.—JIn point of novelty 
as to facts and legal questions involved, the ca 
of Chanler v. Sherman, 162 Fed. Rep. 19, is per 
haps one of the most interesting of recent years. 
In 1897 petitioner was adjudged insane by the 
Supreme Court of New York and ordered com- 
mitted to an asylum in that state. Two years 
later an order was made by the same court appoint- 
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ing a committee of his person and property. In 
1900 he escaped from custody and went to Vir- 
ginia, where he has since resided. In 1901, upon 
application made to a county court of the latter 
state, he was adjudged sane and capable of 
managing his affairs.’ In 1904 he instituted an 
action to which the present proceedings are 
ancillary, averring his sanity, setting up the 
decree of the Virginia court, and demanding 
damages from his committee in New York for 
conversion of his property. Defendant in the 
main action set up the decree of the New York 
‘ourt and alleged also that the petitioner was in 
fact insane and that the judgment of the Virginia 
urt was collusive and void. Petitioner alleged 
hat it was necessary that he should be present in 
New York at the time of trial of the main action, 
ut that if he should go there he would be in 
imediate danger of reincarceration in the asylum, 
twithstanding the Virginia decree. He there- 
fore asked an order protecting him while in atten- 
ince at trial and for reasonable time toreturn. It 
was claimed that interference on the part of the 
federal Court would practically amount to 
njoining proceedings in the state court. To 
iis it was replied that the order of the state court 
for committment of petitioner had been complied 
with, and that any further incarceration would 
be accomplished by action of hospital attendants 
or police officers; that the only other proceedings 
in New York were those in which the committee 
was appointed, and that they would in no wise 
be stayed by a protective order, because their 
object was not to commit petitioner to the asylum, 
as he was already there at the time the proceed- 
ings were instituted. The court referred to the 
peculiar predicament in which petitioner was 
placed and that unless relief were granted he 
must either abandon his action for a quarter of 
a million dollars or run the risk of losing his 
liberty. The Circuit Court was instructed to 
issue a writ of protection prohibiting apprehen- 
sion of petitioner during the time necessary for 
him to be in New York in connection with his 
trial on condition that he should submit himself 
to the custody of one or more United States 
marshals during his stay and pay the expense of 
their employment. The order was also con- 
ditioned on the issues of the case remaining as 
above indicated and should not be operative if 
they should so be changed as to avoid the necessity 
of petitioner’s presence at the trial of his main 
action. 

PRIVACY. (Restraining Publication of Photo- 
graph.) N. Y. Sup. Ct. — In 1903 a statute went 
into force in New York prohibiting the use 
for advertising purposes, of the portrait or picture 





of any living person without first having obtained 
his written consent, or if the person whose picture 
was desired to be used should be a minor, the 
consent of the parent or guardian. The construc- 
tion of this statute occupies the attention of the 
New York Supreme Court at Special Term in 
Wyatt v. Wanamaker, 110 New York Supple- 
ment, goo. Plaintiff alleged minority and that 
defendant had been using her name and portrait 
for several weeks without the consent of herself 
or guardian and asked for damages and an injunc- 
tion. Defendant, in addition to a general denial, 
alleged on information and belief that the original 
of the picture had been taken by a photographer 
in consideration of a reduction in price under an 
agreement that he should have the right to sell 
or otherwise use copies of the picture,and a 
custom among photographers to furnish photo- 
graphs at what are known as “ professional 
rates’’ to actors, actresses, etc., with right of 
publication, and that the original photograph in 
question was obtained by plaintiff under repre- 
sentations that she was known to the public as a 
professional. The court held those defenses 
insufficient, saying private parties could not thus 
evade the plain provisions of the statute requiring 
written permission from the parent or guardian 
of a minor. 

PROPERTY. (Church Funds.) U.S. Sup. Ct. 
— Among the questions arising as a result of 
the Spanish American War there were, perhaps, 
few more difficult of solution than that involving 
the property rights of the Catholic Church. The 
Municipality of Ponce, in Porto Rico, laid claim 
to a church edifice, claiming that it was constructed 
with municipal funds and that there was no 
showing that the church had any existence as a 
corporate entity so as to enable it to hold prop- 
erty. Both contentions were decided in favor of 
the church by the Supreme Court of Porto Rico 
and the municipality appealed to the United 
States Supreme Court. Its decision is reported 
in 28 Sup. Ct. Rep. 737, under the title Munici- 
pality of Ponce v. Roman Catholic Apostolic 
Church and the judgment of the Supreme Court 
of Porto Rico affirmed. It was held that where- 
ever the funds for construction of the building 
came from; they were irrevocably donated to 
the church and the gift could not be annulled; 
that the church had, for centuries, been recog- 
nized as a legal entity; that its rights as such 
had been acknowledged in the treaty of Paris 
and in concordats between Spain and the papacy 
and could not be denied at this late a date. 

SPECIFIC PERFORMANCE. (Enforcement of 
Oral Contract to Convey Land.) Kan.—JIn 
Bichel v. Oliver, 95 Pac. Rep. 396, it appeared 
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that a husband and his wife, who had no children, 
orally agreed that in consideration of a young 
girl becoming a member of their family and giving 
to them love, obedience and service, they would, 
at their death, leave her all of their property. 

The girl fully and faithfully performed her 
part of the contract and was in possession of the 
land in controversy, when it was conveyed to a 
third person by the husband shortly before his 
death. 

The court held that such an agreement would 
be enforced in equity, there being no circumstances 
or conditions which would render enforcement 
inequitable. 

STATUTES. (Construction.) Ind. Sup. Ct.— 
The extreme caution which courts exercise in 
striving to avoid any imputation of invasion of 
the province of the legislative department is 
illustrated by the decision of the Indiana Supreme 
Court in State v. Squibb, 84 N. E. Rep. 969. 
Indictments were returned against defendant 
for a violation of certain food laws relating to 
sale of impure milk. The later statute, which 
was held to impliedly repeal the former one on 
the same subject, provides that ‘‘ no person, 
either by his servant or agent, or as the servant 
or agent of another person, shall sell, exchange or 
deliver, or have in his custody or possession with 
intent to sell, exchange or deliver... milk 


produced from cows which have been fed on the 


refuse of distilleries.’’ The indictments in the 
case under discussion charged defendant with 
unlawfully and knowingly having in her possession 
milk of the character referred to in the statute. 
It was contended that the law did not apply 
because there was no allegation that the possession 
was either ‘‘ by his servant or agent, or as the 
servant or agent of another.” As against the 








claim of the,attorney-general that the act evidently 
meant to include possession by a principal him- 
self as well as through his servant or agent, the 
court said the language was unmistakably plain 
and nothing could be read into it which the legis- 
lature had not seen fit to include. 

TORTS. (Boycotts.) Mont.— The subject o 
restraining boycotts by labor organizations is 
again discussed in Lindsay & Co. v. Montanz 
Federation of Labor, 96 Pac. Rep. 127. 

The principal ground of complaint against’ the 
organization was the adoption of a resolution 
declaring plaintiffs unfair, and the publication 
and distribution of a circular urging all laboring 
men and persons in sympathy with organized 
labor to withhold patronage from plaintiffs. In 
this the court find nothing illegal, because plain- 
tiffs had no property right in the trade of any 
particular person. They say that there can be 
found running through our legal literature many 
remarkable statements that an act perfectly law- 
ful when done by one person becomes, by some 
sort of legerdemain, criminal when done by tw: 
or more persons acting in concert, and this on th: 
theory that the concerted action amounts to < 
conspiracy. With such doctrine the court doe 
not agree, and asserts that if an individual be 
clothed with a right when acting-alone, he doe 
not lose such right merely by acting with others 
each of whom is clothed with the same right 
The conclusion is that a labor organization may 
employ the boycott in furtherance of the object 
of its existence. But if the means -by which it 
enforces the boycott are illegal, it may render it 
members amenable to the law; if not, the court 
cannot assist the persons boycotted, thoug! 
financial loss results as the direct consequence o 
the boycott. 





THE LIGHTER SIDE 





THE LIGHTER SIDE 


Damnum Absque Injuria?—A few years 
ago a man residing in Boston obtained a situa- 
tion in New York City. While seeking a home 
for his family he visited an apartment house 
on the Upper East Side. Two apartments 
were vacant on the third floor, one on each side 
of the hallway. There appeared to be no dif- 
ference between them and he selected the one 
mn the right. As his household goods were to 
when they would arrive he engaged the apart- 
ment from the first of the following month, a 
few days off. His arrangements for renting 
the apartment were made with the janitor. 
The’ day following his visit a plumber was 
engaged to make some repairs both in the 
apartment engaged and also in the one across 
the hallway. About the third day after the 
order was given him the plumber and his 
nelper came and did the repairs in the latter 
apartment first. When the end of the day 
came, as they. were about to quit, the plumber 
concealed his tools in the cupboard in this 


apartment and told his helper to carry their 
gasoline torch back to the shop as he did not 


care to risk its being stolen. He left before 
the helper’ did. The latter not wanting to 
return to the shop, it being not where he would 
pass it going home, concealed the torch in the 
oven of the kitchen range, expecting he would 
be first on the job in the morning, and his boss 
would be none the wiser. The furniture ar- 
rived that evening after they had left. So 
did the tenant’s wife. Because of the fitting 
of the carpets she chose, with the janitor’s 
consent, to occupy the apartment wherein the 
plumbers had been at work. The janitor 
knew nothing about the tools being left in the 
apartment. As it was late in the evening 
when the furniture arrived, and the tenant 
and his family had already eaten dinner at a 
restaurant, no fire was lighted in the range that 
evening. The next morning the family lay 
late in bed. A little before 8 o’clock on the 
said morning the plumber, who had no knowl- 
edge the night before that any tenant was 
expected so soon, came and found the apart- 
ment occupied and asked permission to get 
his tools. The helper had not yet arrived. 


be shipped by boat and he was not certain | 





He was granted permission, as the tools had 
been noticed in the cupboard. He went with 
his tools to the other apartment. Later on, 
the helper came and also asked permission to 
get tools. He was informed that the tools 
had already been obtained by another man. 
During the conversation with the person at 
the door he observed that a woman was just 
in the act of starting a fire in the kitchen 
range. Greatly excited he tried’ to force his 
way past the person whom he was addressing 
to get to the range. So wrought up was he, 
he could not make himself understood to that 
person and he was forced back into the hall- 
way and the door shut in his face. The ten- 
ants were foreigners with an imperfect knowl- 
edge of the English language. A few moments 
later there was an explosion and the woman 
who made the fire was badly burned. Suit 
was subsequently brought against both the 
landlord and the plumber. As it has been 
finally settled and disposed of without a trial 
the writer would like to know who was legally 
responsible for the accident. — H. W. Dilg. 


¢J’Accuse.’? — Many so-called lawyers en- 
tertain strong prejudices against the reading 
of court reports for the mere entertainment 
which they may afford. It is even asserted 
that law books are nothing more than the 
lawyer’s tools, to be displayed conspicuously, 
in splendid cases, about his office, for the edi- 
fication of clients, and to be taken out of their 
repository only when an examination of them 
— which must always be hasty and superficial 
— will aid Mr.-Attorney to ensnare a few pal- 
try dollars into his poverty-stricken exchequer. 
If we would indulge in profitable mental recre- 
ation, there are the newspapers and magazines 
and reviews and periodicals, having as the very 
reason of existence our enlightenment and con- 
sequent amusement, but who, possessed of his 
right mind, would ever contemplate trying to 
while away an idle hour poring over a dusty, 
musty law report? 

The idea seems to prevail, more generally 
among laymen, nowadays, I confess, that all 
legal treatises are exceedingly technical and 
dry; that they expound deep, abstruse legal 
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principles, intelligible to none except “‘ learned 
counsel;’’ that the Court, speaking through 
its decisions and thereby establishing pre- 
cedents as regards matters juridical, must, 
of necessity, couch its ponderous thoughts in 
the most elegant terms supplied by our good 
old Anglo-Saxon tongue, thus giving to the 
world, in every opinion rendered, a literary 
gem which will be recognized by future genera- 
tions as a classic of our literature. In this 
connection, an opinion handed down, several 
years ago, by the late Justice Breese, one of the 
ablest lawyers who ever sat on the Illinois 
Supreme Bench, deserves special mention. 
Considering the illustrious name which Judge 
Breese made for himself as a jurist, a gentle, 
decorous, little laugh at his expense cannot 
possibly work any harm, though it may cheer 
some struggling, ambitious young practitioner 
to greater efforts; however, facts are facts 
and rumor has it that facts are what lawyers 
ery for. Certainly, this characteristic of the 
legal mind was fully appreciated by the Court, 
opinion from Breese, J., in the case of Chase v. 
The People, 40 Ill, 352. They tell us that 
some poor unfortunate, by the name of Chase, 
suffered terrible persecution at the hands of 


The People of the State of Illinois for com- 
mitting a murder over in Will County and — 
but why not let the Court explain, in its own,, 
inimitable way, just what happened to Brother 


Chase? Hear ye! Hear ye! 

“The homicide was charged to have been 
committed on the eighteenth day of April, 
1864, on one Joseph Clark. 

“It appeared in evidence that, at the time 
of the killing, Clark was deputy warden in the 
penitentiary, and Taylor, one of the guard, 
went to the hall adjacent to the kitchen in the 
prison, and’ took therefrom four convicts, of 
whom the prisoner was one, and locked them 
in the cell house. The deceased then unlocked 
a cupboard containing handcuffs, the guard 
took a pair, and went to the cell door where 
the prisoner was, and told the prisoner deceased 
wanted to see him. The prisoner stepped out 
and asked to see the chaplain, when deceased 
replied, the chaplain was not there. The 
prisoner then threw a stone which struck 
deceased on the left side of his head. The 
deceased had a revolver. The prisoner 
clenched deceased, who threw 








his pistol ; 


from him, calling to the guard to get it. 
The prisoner got the revolver first, and shot 
at deceased. He fired it five times. Deceased 
then got the pistol and placing it at prisoner’s 
head, fired. Prisoner threw up his arms, ex- 
claiming ‘ you’ve murdered me.’ The guard 
then handcuffed him.’’— It need only be 
explained, in conclusion, that this case ‘‘went 
up” to the reviewing tribunal by a process 
called writ of error.— C. R. S. 


The Whistle Blew. — A noted Iowa wit and 
orator having a case in court involving Union 
Labor where it had been intimated during the 
case that nothing could now be done on ac- 
count of Union Labor and that whenever the 
whistle blew, the men would be all off their 
work and drop a brick to the pavement instead 
of putting it in place on the building. To 
counteract this accusation, the lawyer replied 
in a very eloquent address as follows: — ‘‘ To 
stop work when the whistle blows reminds me 
of a story in my native town, through which 
runs a very wide and deep river. Two Swedes 
were walking along a bridge when one hap- 
pened to fall off into the water. Ole knew 
that Hans could swim in the old country, and 
he was not at all excited, and as soon as he had 
gone down, he came up and commenced to 
swim to shore al] right. Before he got ashore 
the whistle blew and my friend Ole, belonging 
to a Labor Union, being so accustomed to 
stop when the whistle blew, that he even 
stopped swimming and sank to the bottom 
without even attempting to make a move to 
save himself. The whistle to him had be- 
come a sort of a reflex action, and either on 
work or off work it made no difference; his 
nervous system refused to call his muscles into 
play, even at the risk of saving his own life.”’ 


Judicial Dignity. — A gentleman member of 
the Iowa bar, who even in a prohibition state 
is inclined to take a drop for his stomach’s sake, 
dropped into a town one day where the mulct 
law is operated and took a drink or two, and 
from that time he knew but very little. At 
about seven o’clock in the evening the man 
about a feed barn ordered to close up and the 
hostler found a stranger covered up in the hay 
mow. He pulled at him, told him to get up, but 
no use, so he turned a hose on him and gave 
him a good ducking. The cold water coming in 
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contact the sleeper’s body on a hot day wak- 
ened him up, and he arose with all the dignity 
of a judge, dressed in a Prince Albert coat, a 
white shirt, a standing up collar of the old 
kind, with timothy seed sticking to him closer 
than bees to a bungle hole in the fall of the 
year, and he said with all his power of speech 
as though he was addressing a jury in a crim- 
inal case, ‘‘ Sir, I came into this place a gentle- 
man, I am a gentleman, and now I go out of 
here like a blamed old raggety fool.” 

‘I shall most certainly bring an action for 
damages against this establishment for such 
an ill treatment of the first gentleman in this 
county.” 

The hostler when he saw the straight, well- 
dressed gentleman covered from head to foot 
with straw and chaff, and listening to the irate 
speech of the sobered jurist, took to his heels 
and never returned to the establishment again, 
believing in his heart that by the use of a hose 
ma well dressed gentleman, he had ruined the 
establishment, and bankrupted his employer. 
— B. L. Wick. 


Common Law Marriage. —In one of the 
first cases on record in English courts, the 
question arose whether or not the chifd of a 
deceased Quaker could inherit property, the 
father having been married according to the 
order of Quakers then in force. The case was 
brought in the Court of Assizes in Nottingham 
in 1661, Judge Archer presiding. There being 
a jury, Judge Archer argued as follows: ‘‘ Sum- 
ming up the case, there was a marriage in 
Paradise when Adam took Eve and Eve took 
Adam, and it was the consent of the parties 
that made a marriage.’’ And for the Quakers, 
he added: ‘‘ he did not know their opinions, 
but he did not believe that they went together 
as brute beasts, as had been said of them, but 
as Christians, and therefore he did believe the 
marriage was lawful, and the child of such 
union was a lawful heir to the estate of his 
father and not a bastard.” 

It is also stated further that to satisfy the 
jury more fully he adduced a case in point, 
where a marriage performed by the simple 
declaration of the parties before witnesses that 
they took each other to be husband and wife 
had been questioned, but its validity and law- 


fulness had been affirmed by the Bishops as 


well as Judges. 





Up to this time much trouble had arisen 
in the Society regarding the marriage of mem- 
bers of this denomination outside of the Church 
of England, and when questions arose as to 
property rights and as to the legal standing of 
the parties, these questions were decided one 
time for all time, for Judge Archer and a jury 
satisfied forever the mooted question of the 
methods of marriage, and that the church 
could not claim, that although a marriage was 
contrary to law in some respects, that it was 
no marriage or that the marriage was invalid. 
— See Journal of Friends Historical Soctety. 
(Vol. iii, July, 1908.) B. L. W. 


Anecdotes of Allison.— The late Senator 
Allison of Iowa was for many years in active 
law practice at Dubuque, Iowa, and although 
not an orator or a jury man, he was gener- 
ally a very safe counsellor. He was so care- 
ful in uttering opinions frequently that he 
did err on the wrong side if atall. It was 
told that Senator Allison would never give 
anyone an affirmative reply. At one time 
they asked him, having driven out in the 
country, as to the color of certain sheep he 
had seen on the road way, and by putting 
this question to him, they thought there 
could be no two answers. 

They asked the Senator on return whether 
the flock was white or black, and he replied by 
saying, ‘‘ They appeared white from where I 
was standing.’”” At another time Senator Alli- 
son had helped to appoint one of his friends to 
be postmaster of his home town in Iowa, and 
a number of the friends of both were sitting 
in a Dubuque office awaiting the announce- 
ment when the Senator came in, already know- 
ing who was to have the coveted place. The 
friends talked about the qualifications of the 
would-be postmaster, and said he was a good 
fellow, and fully competent for the place. The 
Senator smiled and said, ‘ I think the would- 
be postmaster will fully agree with you in 
what has been said in regard to his qualifi- 
cations.” 

At another time, Senator Allison was telling 
a number of friends about an experience he 
had in Germany where a dude had pulled up 
a window and was smoking a cigar in an apart- 
ment of Senator Allison and his wife, who was 
an invalid. The wife complained about the 
cold draft, and still the big German sat there 
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smoking his cigar, minding nothing. This 
was too much for the peace loving Senator, and 
he stepped up in front of the irate occupant 
and pulled the window down, and intimated 
in strong English that he expected him to 
have it remain there. The friends, after hear- 
ing the story, asked the Senator how he dared 
to do that in a foreign country, and shock the 
sensibility of a citizen of such a country. The 
Senator replied, saying, ‘‘I had thought all 
that out, and stood ready in case he offered 
me any further insult to pull the nothbremse, 
and test my rights under German law right 
there.” 


No Arguments Left. — ‘‘ Have you,” asked 
the judge of a recently convicted man, “‘any- 
thing to offer the court before sentence is 
passed? ”’ 

“No, your honor,” replied the prisoner, 
““my lawyer took my last cent.’’ — Stray 
Stories. 


A MODERN WISE MAN. 


There was a man in our town 
And he was wondrous wise, 

He bought a busted traction line 
And boomed it to the skies. 

And when he pushed it double par 
He sold it out, and then 

He hammered it into the ground 
And bought it back again. 

He played the game for years and years, 
Till he was wearied quite, 

For though it knew it had to lose 
The crowd would always bite. 

At last he bought another line 
And quickly merged the two, 

He turned his hose upon the stock 
And soaked it through and through. 

The crowd that made a rush for that 
You couldn’t see for dust; 

He loaded it and sat around 
To see the thing “‘ go bust;” 

And when it did he volunteered 
To help reorganize; 

In payment he received a block 
Of stock of goodly size, 

The game of boom and sell it out 
And watch its certain fall, 

Then buy it back, he played until 
Once more he owned it all. 





All this was many years ago, 
But you can safely bet 

That if his health is fairly good 
He plays the old game yet. 


Justice.— A lawyer once asked a man who 
had at various times sat on several juries, 
“* Who influenced you most — the lawyers, the 
witnesses, or the judge?’’ He expected to 
get some useful and interesting information 
from so inexperienced a juryman. This wes 
the man’s reply: ‘ I’ll tell yer, sir, ’ow I makes 
up my mind. I’m a plain man, and a reasor- 
ing man, and I ain’t influenced by anythinz 
the lawyers say, nor by what the witnesses say, 
no, nor by what the judge says. I just looks 
at the man in the docks and I says, ‘ If he ain’t 


done nothing, why’s he there?’ And I brings . 


’em all in guilty.”” — Christian Register. 


Who Came Out Ahead? — Judge Long- 
worth, of Cincinnati, the father of Nicholas 
Longworth, was very fond of talking with the 
“sons of toil.’”” While driving through Eden 
Park one day in his dog-cart, Judge Long- 
worth. stopped a plodding laborer and asked 
him if he wanted a lift. The Irishman ac- 
cepted, and once in the cart, the Judge said: 

“Well, Pat, you’d be a long time in Ireland 
before you would be driving with a judge.” 

“ Yes, sir,”’ replied the Judge’s guest. ‘And 
you’d be manny a day in Ireland before they’d 
make ye a judge.” 


One Way. —A story, said to be character- 
istic is told of an Arkansas judge. It seems 
that when he convened court at one of the 
towns on his circuit it was found that no pens, 
ink, or paper had been provided, and, upon 
inquiry, it developed that no county funds 
were available for this purpose. The judge 
expressed himself somewhat forcefully, then 
drew some money from his own pocket. He 
was about to hand this to the clerk, when a 
visiting lawyer, a high-priced, imported arti- 
cle, brought on to defend a case of some im- 
portance spoke up, in an aside plainly audible 
over the room. 

“* Well,”’ he remarked, with infinite con- 
tempt, ‘“‘ I’ve seen some pretty bad courts, 
but this — well, this is the limit! ”’ 

The old judge flushed darkly. 
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“You are fined $25 for contempt, sir! 
Hand the money to the clerk! ’”’ he said; and 
when the pompous visitor had humbly com- 
plied, he continued: 

“Now, Mr. Clerk, go out and get what 
pens, ink, and paper the Court may require, 
and if there is anything left over, you can give 
the gentleman his change.” 


Gold Defended Silver on Charge of Steal- 


ing Brass. — A trial, unique in its nature, was | 


held before Justice of the Peace Moyer last 
Tuesday. A man whose name is Silver, with 
others, was charged with the larceny of a lot 
o! brass which it was claimed belonged to the 
Southern Railway Company. Mr. Silver was 
represented in the trial by Attorney Thomas 
J. Gold of High Point. In other words, Silver 
was defended by Gold for stealing brass. This 
would be called by metallic experts as try- 
metalism. There was not sufficient evidence 
to hold him and Silver was made “ free.’’ 


The Legal Mind in Politics. — The recent 
discussion in Parliament on the King’s visit to 
Russia furnished a striking exemplification of 
the workings of the legal mind in dealing with 
political questions. Mr. Keir Hardie, having 
bluntly charged the Czar and his Ministers with 
responsibility for the recent atrocities in Russia, 
was threatened with suspension by the Deputy- 
Speaker if he did not withdraw the offensive 
words. The Prime Minister intervened with 


the suggestion that it was not out of order ‘“‘to | 
describe a particular set of facts compen- | 
diously as atrocities or atrocious or a series | 


of crimes or what we hold to be a series of 
crimes,”? and the only point being whether in 


describing the direct responsibility of a foreign | 
government he should apply the term “atro- | 
cious” or “atrocities,’’ the honorable member | 
might reasonably respond to the appeal to | 
withdraw “and distinguish between the two | 


things.” The honorable member availed him- 


self of the lawyer-like suggestion, and the | 


debate was allowed to proceed. Mr. Asquith’s 
refinement on “atrocious or atrocities”’ recalls 
the classical instance recorded in Busch’s Diary 
of a distinction made by his hero, Bismarck, 
in his law-student days at the university, 
which saved the future Chancellor from some- 
thing worse than suspension. “I remember,” 








said Bismarck, ‘at Gottingen I once called a 
student a ‘dummer Junge’ (silly youngster) 
—the recognised form of offense when it is 
intended to provoke to a duel. On his send- 
ing me his challenge, I said I had not wished 
to offend him by the remark that he was a 
silly youngster, but merely to express my con- 
viction.”” The legal habit of drawing fine dis- 
tinctions is worth a great deal, after all, in the 
rough-and-tumble of practical life and politics. 


Staggered Webster. — In the somewhat fa- 
mous case of Mrs. Bodgen’s will, which was 
tried in the Massachusetts Supreme Court many 
years ago, Daniel Webster appeared as coun- 
selor for the appellant. Mrs. Greenough, wife 
of the Rev. William Greenough of West New- 
ton, was a very self-possessed witness. Not- 
withstanding Mr. Webster’s repeated efforts 
to disconcert her she pursued the even tenor 
of her way until Webster, becoming quite 
fearful of the result, arose, apparently in great 
agitation, and, drawing out his large snuffbox, 
thrust his thumb .and finger to the very bot- 
tom and, carrying a deep pinch to both nos- 
trils, drew it up with gusto, and then, extract 
ing from his pocket a very large handkerchief, 
he blew his nose with a report that rang dis- 
tinct and loud through the crowded hall. 

He then asked, ‘‘ Mrs. Greenough, was Mrs. 
Bodgen a neat woman? ”’ 

“IT cannot give you full information as to 
that, sir. She had one very dirty trick,” 
replied the witness. 

‘* What was that, madam? ” 

‘** She took snuff.” 


His Antecedents. — While Lawyer W. H. 
Lewis was trying a case in one of the sessions of 
the Superior Court the other day, he called to 
the stand as a witness a negro of the purest 
ebony hue. The opposing counsel questioned 
this witness sharply on the cross-examina- 
tion, winding up with: — 

‘Where do you live now? ”’ 

‘“* At the house of correction.’’ 

‘What are you there for? ”’ 

‘* Assaulting a-man.”’ 

‘‘T am trying,’”’ said counsel to Lewis, ‘‘ to 
establish this man’s antecedents.” 

‘‘Go ahead,”’ said Lewis, ‘‘ when you get 
through, I’ll establish his antecedents, too.” 
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When the lawyer had finished his cross-exami- 
nation Lewis asked: — 

‘* Where were you born?’? 

** In Ireland.” 

** Where in Ireland? ”’ 

“In Dublin.” 

** Where in Dublin? ”’ 

‘**On Chapel street, between Coffin 

Cradle.” 
** So you are an Irishman, are you? ”’ 
** Yes, sir? ”’ 


and 


BU$INE$$ MANAGER’S $ONG. 


How dear to my heart 

I$ the ca$h of $ub$cription, 
When the generou$ $ub$criber 
Pre$ent$ it to view; 

But the one who won’t pay 

I refrain from de$cription, 
For that one, gentle reader, 
That one may be you. — Ex. 


Ladylike. —‘‘ You say you acted like a 
perfect lady throughout? ” 

‘Sure, yer honor; when he tips his hat to 
me and me not knowin’ him, I ups with a rock 
an’ caves in his face.’”” — Houston Post. 


Cheap Sentiment.— Wrs. Dewtell. I 


Mrs. 
doing? ”’ 

Mrs. Dewtell. ‘‘ Sued a man for alienation 
of his wife’s affections and set the damages at 
only $10.” — Judge. 


Jenkins. ‘‘ Why, what’s he been 


Too Long. — Judge (to prisoner). ‘‘ We 
are now going to read you a list of your former 
convictions.”’ 

Prisoner. “In that case, perhaps your 
lordship will allow me to sit down.”’ Satur- 
day Evening Post. 


A Cause for Thanks..— ‘‘ Ah, my dear Mr. 
Briefless,” said Mr. Hardcash, seizing the 
young barrister’s hand and shaking it warmly, 
“‘IT am so immensely obliged to you. That 
case the other day, you know — I won it.” 

‘“‘Thanks,”’ replied Briefless, ‘“‘ but did I 
represent you?” 

‘“No, my dear fellow,”’ replied Hardcash; 
“you represented the other man.” — Home 
Herald. 


’ 





do | 
think Mr. Hankinson is the meanest man I | 
ever heard of, without exception. 





| 





TO A LADY LAWYER. 


A Declaration. 

Now comes the plaintiff in his suit, 
And says that heretofore, 
To wit: at divers dates and times — 
(Of which he is not sure), 
He did possess, to wit: he had, 
A fine large heart (a copy 
Of which is hereunto annexed), 
The color of a poppy; 
Said heart, hereinbefore described, 
Defendant has converted, 
And plaintiff has been damnified. 
To wit: he has been hurted. 


The 


Now comes defendant in response 

To plaintiff’s declaration, 

And says that if the plaintiff prove 
Aforesaid allegation, 

Then she avers said heart is held 

By her in rightful pledge, 

To wit: she is bailee of same; 

And further doth allege 

Said bailment to be duly made 

For good consideration, 

To wit: her heart, which plaintiff has 
By fair hypothecation. — M. L. Church 


Answer. 


Another High-paid Author. — ‘‘ Wunst I 
got a dollar a word.”’ 

** G’wan! ”’ 

“Fact. For talking. back to a judge. — 
Louisville Courier-Journal. 


Willing to Oblige. — Several years ago an 
affray in a western mining town resulted in 
murder; but Senator Thurston of Nebraska, 
believing the man who was accused to have 
had innocent intention, took up his case and 
had the punishment lightened. Six months 
afterward a man, armed to the teeth, appeared 
in the Senator’s office. 

** Are you Squire Thurston?” he roared. 

‘“* Yes,”’ said the Senator. 

** And are you the fellow that helped Jack 
Hurley at court? ”’ 

The Senator, thinking that his time had 
come, again said ‘‘ Yes.”’ 

“Well,” said the man with the guns and 
bowie knives, ‘‘ I’m Hurley’s pardner, an’ I’ve 
come to pay you. I haven’t any money, but 
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I’m a man of honor. Anybody in town you 
don’t like? ”’ 

The Senator assured him that there was not; 
but the man looked incredulous and said, ‘* Put 
on your hat, Squire, and take a walk down 
the street with me. See anybody you don’t 
like, just throw up your thumb, an’ I’ll pop 
him.’’ — The Bar. 


Dead as She Ever Will Be. — An Ohio law- 
yer tells of a client of his a German farmer, 
a hard-working, plain, blunt man who lost his 
wife not longago. Thelawyerhad sought him 
out to express his sympathy; but to his con- 
sternation the Teuton laconically observed: 

‘* But I am again married.” 

“You don’t tell me! ”’ exclaimed the legal 
light. ‘‘ Why, it has been but a week or two 
since you buried your wife!” 

‘* Dot’s so, my frent; but she is as dead as 
effer she vill be.’’ 


Economy of the Unwritten Law. — ‘I 
thought your son was going in a lawyer’s office 
to study? ”’ 

‘No; he has decided to practice the Un- 
written Law; it is the least expensive course.”’ 


Hungary Justice.— An Englishman was 
travelling in a wild part of Hungary, and 
made an application to a town magistrate, 
asking to hear how justice was conducted. 

The magistrate, gorgeous in a magnificent 
Magyar costume, received him cordially, and 
sent for any case which might be awaiting 
trial. A gigantic gendarme in an immense 
cocked hat ushered in a prisoner, a plaintiff, 
and a witness. The prisoner was accused of 
stealing the plaintiff’s goose. 

‘Well, sir,’ said the magistrate to the 
accuser, “‘ what have you to say? ”’ 

‘“ Please, your high mightiness, the prisoner 
stole my goose.” 

The magistrate turned to the witness. 

‘*‘ What have you to say?” 

‘Please, your high mightiness, I saw the 
prisoner steal the goose.”’ 

The magistrate then delivered the sen- 
tence. 

“TI give you a fortnight in prison,”’ he said 
to the accused ‘‘ for stealing the goose.’”’ To 
the plaintiff he said, ‘‘ I give you a fortnight 
in prison for not looking after your goose,” 





and turning to the witness, ‘‘ You shall have 
a fortnight in prison for not minding your own 
business.’’ — Ohio Law Bulletin. 


Comity in Justice Court.— Two Vermont 
lawyers were trying a case before a rural jus- 
tice and one of them, who represented the de- 
fendant, took occasion to cite a Massachusetts 
case that was on all fours with his contention. 
His opponent nudged the justice and whis- 
pered, ‘‘ Look out! He’s trying to ring in a 
Massachusetts case on you.’’ The justice 
pounded on his table and asked to see the 
book. It was handed to him. He examined 
it with all the concentrated wisdom of ages in 
his countenance, and returned it, saying, “Mr. 

, this here court may not be a lawyer, 
but it ain’t to be imposed upon that way! 
That’s a Mass’chusetts case. ‘Judgment for 
the plaintiff.” 


The Drama of the Law. — “ C’est toute la 
tragédie, toute la comédie humaine que met 
en scéne sous nos yeux l’histoire de nos lois.” 
This motto, fitly chosen by Maitland for his 
edition of the Year-books, is well exemplified 
in the posthumous volume of the great legal 
historian’s work which has just been issued by 
the Selden Society. Here we have, indeed, 
all the tragedy and all the comedy of life 
displayed before our eyes, and much of 
the moving interest which attends the un- 
folding of the drama. There is, for instance, 
the typical case of Gyse v. Baudewyn, brought 
by an outraged husband for the recovery of 
his wife pursuant to the provision of the 
Statute of Westminster IJ. —an enactment 
which reflects the lawless spirit pervading 
society after the Baron’s war which struck at 
the very heart of domestic life. It sounds 
odd, though, to find the defendant pleading 
that ‘‘ the statute gives a suit to the husband 
only in respect of the chattels taken with his 
wife . . . and we came to such a place, and 
there found her dressed in the clothes that we 
had given her, and she followed us.’’ Then 
there is the action for trespass, Petstede v. 
Marreys, brought by a lady to whom the third 
part of the beasts in a park had been assigned 
in dower by A, who afterwards came ‘ with 
force and arms” and took and carried away 
the third part belonging to her dower, and the 
overruling of the attempt to abate the writ, on 
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the ground that damages could not be recov- 
ered for a chattel held in common and not 
severed, with the judgment of the Chief Jus- 
tice (Brabazon) that ‘‘ the demandant is seised 
of the third part of the profit through and 
through (parmi et partout), and can be aided 
by no other writ than this.” Notable, too, as 
showing the independence of the Bench even 
in those days, was the outburst of another 
Chief Justice (Beresford) against the Bishop 
of Hereford, who, having been attached to 
answer a plea for the taking of the plaintiff’s 
beasts upon his lands, which had been released 
to him by the bishop’s predecessor, with the 
assent of the Chapter, avowed that he was 
not bound by the release, whereupon the 
judge said: ‘ It is a dishonorable thing for an 
honest man to demand that which his prede- 
cessor released. . . . The men of Holy Church 
have a wonderful way! If they get a foot on 
to a man’s land, they will have their whole 
body there. For the love of God, the bishop 
is a shrewd fellow!’’ They had a short way 
with juries, too, even in civil cases, for in a 
writ of entry sur desseisin, where issue was 
joined and the jury could not agree, the judge 
(one Hervey of Staunton, who, by the way, 
was a clerk in holy orders) said: ‘‘ Good peo- 
ple, you cannot agree?” and (to John Allan, 
his marshal), ‘‘ Go and put them in a house 
until Monday, and let them not eat or drink.” 
The perils of the professional man were con- 
siderable also in those times, for in Brothe v. 
Tallard we find the same judge on a wife’s writ 
of dower against C, who came into court by 
attorney, addressing the man of law thus: 
“‘ Fair friend, have you sued a writ? ’’ and on 
the attorney saying that he had but had de- 
livered the bill which witnessed it to his client 
and praying a postea, Staunton, J., broke out 








thus: ‘‘ You wicked rascal, you shall not have 
it! But because to delay the woman from 
her dower, you have vouched and have not 
sued a writ to summon your warrantor, this 
Court awards that you go to prison. ... We 
will have no mainprise, but stay in gaol ‘ill 
you are well chastised.”” These are from ‘he 
records of just six hundred years ago, but 
they seem to find echoes in our courts even 
at the present day. — The Law Journal. 


Breaking the Liquor Traffic..— The f.l- 
lowing actual occurrence on one of our west- 
ern railroads was sent us by the General 
Solicitor of its rival: 

“A general superindent of a certain western 
railroad wrote his state solicitor that he be- 
lieved shipments of liquor were being handicd 
as baggage at certain stations in that prohi)i- 
tion state and asked how he could handle to 
break up the practice. The solicitor answered, 
‘“* Handle as you do-other baggage.”’ 


Faith in Confessions. — ‘‘ Why did Georve 
Washington own up to chopping the cherry 
tree?” 

‘* Perhaps,”’ replied the western lawyer, ‘“‘ his 
judicial mind enabled him to foresee the re- 
luctance that has been developed about put- 
ting any faith in confessions.”’ 


Where He was Hurt.— The prosecuting 
witness in the damage suit against the city 
was giving in his testimony. 

‘* Now, then, Mr. Bleedem,”’ said his lawyer, 
‘“* you will please tell the jury where you were 
injured.” 

‘*On my knee, in my feelings, and right in 
front of the city hall,’ rapidly answered the 
witness, fearing an objection on the part of 
the other attorney. 
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PARTNER WANTED New York City lawyer (32) 

who has more business than 
he can attend to, desires a partner with capital in order to 
help in establishing a very large and lucrative general practice 
upon progressive lines. Highest references. Splendid oppor- 
tunity. Answer with particulars about applicant. 


Mr. F., 830 Marbridge Building, 
47 West 34th Street, New York City. 





BRIEFS - - ARGUMENTS - -.OPINIONS 


We make Briefs, cite Precedents, prepare Arguments, give | 


Opinions on all questions submitted by Attorneys in any jurisdiction 
and cite, verbatim, decisions in support thereof; furnish Associate 
Counsel in any court, and do a General Busi for the profession. 
Our facilities are unlimited. We guarantee satisfaction. LAWYERS 
may be fully prepared for trial. JUDGES may decide with all pre 
cedents before them. ‘Terms reasonable. Write for particulars. 


THE ASSOCIATED LAWYERS 
11 Second St., N. E., Washington, D.C. 


LEGAL OPINIONS <iu20” 22ers nee 








| 
| 


foreivn; Claims, suits, cases filed and prosecuted before Congress, | 


Executive departments, State and Federal governments, and in all 


couris, and also defended therein; Appearances madeand motions filed | 
in U. S. (or States) Supreme Court; Arguments, briefs, ‘‘ Stare De- | 


cisis ’ citation cases upon statement of facts or any point of law. We 
have the use and privilege of forty different law libraries, includin 
U.S. Supreme Court, 110,000 vols., and National Congressiona 
Library, 1,300,000 vols., when we don’t know the law, may find it for 
you. Address THE HANLONS. Attorneys, WasHinGrTon, D.C., 
U.S.A. 

Prompt service — ‘‘Quick action’’ 


LEARN CORPORATION LAW Fisch" PRACTICE 
4 (by mail). How to prac- 
tically and legally incorporate and organize companies under any 
laws (American, foreign) and finance them, exploit any kind of 
business or invention and successfully sell their securities to raise 
capital for development purposes, underwrite (guarantee) same from 
loss of money invested horde, act as registrar and transfer attorney 
thereof, including advice on the administration of and the law deci- 
sions governing them and thir securities issue as to the legality of 
same. Terms, $5 per mouth; $50 cash for course, one year, inclu ing 
copyrighted books and analysis forms, exhibit sheets, pamphlets, an 
stationery. Address CORPORATION COLLEGE, New Yor« 
and Wasuincton, D.C., U.S.A. Tos. F. HANton, Dean, Mem- 
ber Bar, U.S. Supreme Court. 


Managers — attorneys — wanted everywhere. 








WHY NOT CET 


A Bound Setjof THE GREEN BAG 
WHILE} AVAILABLE 


Half Morocco, $95 


Vols. 1-19 (1889-1907) } hut Goth” 57 








1000 PORTRAITS 


Judges, Statesmen, and Lawyers 


has been published in 


THE GREEN BAG 
with Biographical Sketches not to be 
found elsewhere 
ONLY 40 SETS LEFT 


Half Morocco, $95 


Vols. 1-19 (1889-1907) } ane Cloth 57 











TO LAWYERS: 


-The RUSSELL LIST OF LEGAL 
CORRESPONDENTS, prepared origi- 
nally for private use only, is unique in 
that the firms included are selected on 
their merits and none are admitted by 
subscription. It is thoroughly depend- 
able, and is very useful to lawyers and 
others who may require the services of 
a responsible correspondent in any of 
the numerous places (about 5000) at 
home and abroad to which the List re- 
lates. It does not include those whose 
main business is ‘‘ collections.’’ 

The List is revised and re-issued 
semi-annually. Copies will be sent on 
receipt of 20c. in postage. 


EUGENE C. WORDEN, Manager 


32 Liberty Street, 
NEW YORK. 








Green Bag Readers are Buyers 


For Advertising rates, etc., address 
THE GREEN BAG 
WALTER F. WYMAN, Manager 


33 to 91 Francis St., Fenway, Boston, Mass. 





UNIVERSITY OF MICHIGAN. 
DEPARTMENT OF LAw. 


Three years’ course te to the degree of LL.B. Exceptional 
opportunities for students wishing to supplement work in law with 
studies in history and political science. Session opens Tuesday pre- 
ceding the last Wednesday in September. Summer Session of eight 
weeks, for review courses in subjects of first and second year, begins 
Monday wee the last Wednesday in June. For announcement, 
giving full information, address 


DEPARTMENT OF LAW, Ann Arbor, Mich. 
UNIVERSITY OF MAINE 


SCHOOL OF LAW 


Located in Bangor, maintains a three years’ course. 
Five instructors and six special lecturers. Tuition 
$70 a year; diploma fee only other charge. For 
circulars address 


Dean W. E. WALZ, BANGor, ME. 


BRIEFS AND ARGUMENTS 
Prepared by T. H. CALVERT 
Author of Regulation of Commerce under the Federal 
Constitution 


Annotator of the Constitution in ‘‘ Federal Statutes, 
Annotated ’’ 








OFFICE: Tucker Building - RALEIGH, N. C. 





The Standard Work on the Principles of Evidence 


Tue Principtes or THE LAw oF EvIDENCE; WITH ELEMENTARY NOores 
FOR CONDUCTING THE EXAMINATION AND CROSS-EXAMINATION OF 
Witnesses. By W. M. Best. Tuirp AMERICAN EDITION, WIT! 
Nores By CHARLES F. CHAMBERLAYNE, BROUGHT DOWN TO THE 


YEAR 1908. 


One Volume, cloth, $3.50 net 


Since 1849, Best on Evipence has occupied a unique place as a clear present:- 
tion of principles, rather than an attempt at empirical rules or at exhaustive citation 
of cases. 

The object of evidence being the ascertainment of truth, which is the object cf 
all science, the law of evidence can be treated from a scientific point of view. Its 
ascertained principles should always be kept clearly in view by bench and bar, and 
should not be allowed to become confused with the rules of pleading, procedure, or 
substantive law. 

In the investigation of doubtful points it is clarifying to turn from voluminous 
discussion and confusing citation to the terse statements of law in this single 
volume. 

In the study of the law Best presents to the beginner those elementary 
principles which will guide him later through the maze of cases and the intricacies 
of practice. 

Mr. Chamberlayne’s notes, “severely practical” (to quote the American Law 
Review), “critical helps to a mastery of the subject,’ ‘go directly to the point 
without wasting the reader’s time.” 

The ninety pages of new notes in this edition are added, in a practical way, at 
the ends of chapters. The latest Jaw is thus clearly presented, without marring 
the symmetry of text or annotations. 

A new Book V embodies a Collection of Leading Propositions. 

Although the volume is of full size (Ixxxii + 703 = 785 pages), the publishers 
have brought it within the reach of all lawyers’ and students by offering it at a 


low price. 


In ordering, specify Chamberlayne’s Best on Evidence, 1908, $3.50 





Published ty THRE BOSTON BOOK COMPANY 


83 to g1 Francis Street, Fenway, : Boston, Mass. 
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The Civic Side of Law 


JAMES BRADLEY THAYER was known to a whole generation of stu- 
dents at Harvard Law School as a sympathetic and inspiring lecturer. Through 
his collections of Cases on Evidence and on Constitutional Law, he was known 
to the legal profession as a sound and profound scholar. They were looking 
with eagerness to the publication of his projected treatises on the whole Law 
of Evidence, and on American Constitutional Law. 

His untimely death in 1902 left these projects unaccomplished. He had 
written, however, from time to time discussions of some of the important 
branches of both topics. In order that these should not be lost to permanent 
literature, his son, Ezra R. Thayer of the Boston Bar, has gathered them, with 
explanatory notes, in a handsome volume. As a frontispiece he publishes the 
best portrait of Prof. Thayer which has ever appeared. This alone would 
commend the volume to the author’s many admirers and friends. 





Legal Essays. By James Braptey Tuayer, LL.D., late Weld Professor 
of Law at Harvard University. One volume, cloth binding, price $3.50 net. 


CONTENTS: Origin and Scope of the American Doctrine of Constitutional Law. — 
Advisory Opinions. — Legal Tender.—A People without Law (the American 
Indians).— Gelpcke v. Dubuque; Federal and State Decisions.— Our New Pos- 
sessions. — International Usages; A Step Forward. — Dicey’s Law of the English 
Constitution. — Bedingfield’s Case; Declarations as Part of the Res Geste.— 
“Law and Logic.”—A Chapter of Legal History in Massachusetts. — Trial by 
Jury of Things Supernatural. — Bracton’s Note Book.— The Teaching of Englis 
Law at Universities. 

COMMENDATIONS OF THE PRESS: 

A valuable volume, .. . of unusually fine quality .. . giving an enlarged treatment of 
several topics in constitutional law. . . . Surely no one has written of the law more entertain- 
ingly or more soundly. . . . This volume may be expected to take a permanent place in legal 
literature, and to be read over and over again. ... On every page one sees the work of a 
master, whose originality was matched by his learning, and whose gracefulness of expression 
was equalled by his good sense. — Harvard Law Review. 

All the Essays, and particularly those dealing with Constitutional topics, bear abundant 
testimony to the enthusiasm, insight and thoroughness with which Prof. Thayer attacked the 
many problems that came before him as a student and exponent of law. — Zhe Outlook, N. Y. 

All deeply interesting to the legal profession, a majority of the essays also appeal to the 
thoughtful non- professional reader. — The Boston Advertiser. 

This volume makes accessible to the legal profession some papers which have exerted a 
good deal of influence. — Law Notes. 

Proofs of his patient and deep study of Constitutional topics. — 7he Sun, New York. 

Prof. Thayer is entitled to rank with Sir Frederick Pollock, Prof. Maitland and Prof. 
Dicey. — New York Times. 
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Stimson’s Law of the Federal and State Constitutions. Cloth, $3.50 net. 
Supplement (Vol. 27) to English Ruling Cases. Sheep or cloth, $5.50 net. 
Best on Evidence, with Chamberlayne’s American Notes. Cloth, $3.50. 
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Ivins and Mason on the Control of Public Utilities. In the Form of an Annotation of 
the Public Service Commissions Law of the State of New York, and covering all important American 
Cases, whether or not within the scope of the Act, together with the text of the Federal Interstate 
Commerce Act, and the Rapid Transit Act of New York. With elaborate indexes of the same and 
numerous comparative notes and cross references to parallel provisions of the several Acts. By 
WILLIAM M. Ivins and HERBERT DELEVAN MASON, of the New York Bar. In one large octavo 
volume. Law canvas binding. 


Price $7.00; delivered on receipt of the amount. 


Remsen on the Preparation and Contest of Wills, with Plans of and Extracts 
from Important Wills. By Day’: S. Remsen, of the New York Bar. In one volume of 
880 pages. Handsomely bound in law canvas. 
Price $6.00 net, or $6.35 delivered. 


The object of this book is to aid the legal profession when called upon to advise in the planning, preparation, 
and contest of wills. Three editions of this book have been printed from the plates and sold within six months after publication. 


Maupin on Marketable Title to Real Estate. Being also a treatise on the Rights and 
Remedies of Vendors and Purchasers of Defective Titles, including the Law of Covenants for Titles, 
the Doctrine of Doubtful Title, of Specific Performance, and other kindred subjects. By CHAPMAN 
W. MAUPIN. 

In one volume of nearly 1000 pages. _ Bound in Law canvas. 
Price $6.00 net, or $6.40 delivered. 


This book is a Pioneer. Its place is filled by no other single law book in the whole range of legal literature. 
The subjects treated of are most important. There are few more prolific sources of litigation 
than disputes between vendor and purchaser growing out of defective titles. 


Alderson on Receivers. A practical and comprehensive treatise on the Law of Receivers, as 
applicable to Individuals, Partnerships, and Corporations, with extended consideration of Receivers 
of Railways and in Proceedings in Bankruptcy. By WILLIAM L. ALDERSON. One Volume, 3vo 


Price $6.00. 


This work constitutes an exhaustive presentation of every feature of the Law of Receivers, and contains more matter, 
more cases,and a greater number of topics than any book upon the subject. 


Snyder’s Annotated Interstate Commerce Act and Federal Anti-Trust 
Laws, with Supplement. By WivuiaM L. Snyper, of the New York Bar. 
Price of the complete work (including supplement), a volume of 634 pages, $4.50. 
Price of the supplement separately, a volume of 234 pages, $1.50. The work sent prepaid on receipt 
of price. 
This book contains the Interstate Commerce Act and all the Federal Anti-Trust Laws in full, including all the impor- 
tant Federal legislation of 1906 relating to Carriers and Interstate Commerce, with full notes of all judicial decisions, and 
Comments and Authorities. It gives fuller information than any other work on the subject. 


Williston’s Wald’s Pollock on Contracts. A complete and thorough treatise on Contracts 
for American Lawyers and students. By SAMUEL WILLISTON, Professor of Law in Harvard Uni- 
versity. One large compactly printed volume of 1139 pages. Lawcanvas binding. Price $6.00 
net, or $6.35 delivered. 

“Upon this volume three masters of the law have labored... . It is well within the bounds of truth to say that in no 
other work is so much accurate information on the general principles of contracts to be found.” — //arvard Law Review. 


Clement on Fire Insurance, 2 Vols. 


Vol. I. Asa Valid Contract in event of Fire and Adjustment of claims thereunder. 
Vol. Il. Asa Void Contract, and in both volumes the conditions of the Contract as affected by 
Construction, Waiver, or Estoppel. By GEORGE A. CLEMENT, of the New York Bar. 


Price $12.00 delivered. 


This is the latest and most practical and useful work on the subject. 


BAKER, VOORHIS & CO., New York. 
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A GREAT COLLECTION 


OF 


ENGLISH CASE LAW 


We are now prepared to deliver one set of 
the following : — 


ENGLISH REPORTS REPRINT. 

— House of Lords (1694 to 1866), 11 vols. 

— Privy Council (1809 to 1872), g vols. 

— Chancery (1557 to 1866), 27 vols. 

— Rolls Court (1829 to 1866), 8 vols. 

— Vice-Chancellors (1815 to 1865), 16 vols. 

— King’s Bench (1378 to 1700), thus far issued, 
17 vols. ‘The whole set will make about 160 
volumes. 

ENGLISH LAW REPORTS (1865 to 1907), 
300 vols. 

— Digest (1865 to 1905), 4 vols. 

MEWS’ DIGEST OF ENGLISH LAW, 16 
vols. to 1898. 

— Supplement (1898 to 1907), 2 vols. 

WOOD AND RITCHIE’S Digest of Overruled 
Cases, to 1907. 3 vols. 

TALBOT AND FORT’S Index of Cases Judi- 
cially Noticed (1865 to 1907), 1 vol. 


This magnificent collection consisting of 414 
volumes we will be glad to price upon applica- 


tion. 


LIBERIAN LAW REPORTS, Vol. 1. 


We are now putting through the press, and will 
very shortly have ready the first volume of the 
decisions of the Supreme Court of the Republic of 
Liberia. 

These reports cover a period from 1861 to 1907. 
They were prepared for the press by Mr. Justice 
Dossen, under authority of the Legislature of 
Liberia. 

The Legislature of Liberia early enacted that 
“such parts of the common law set forth in Black- 
stone’s Commentaries as may be applicable to the 
situation of the people, except as changed by the 





laws now in force, and such as may be hereafter 
enacted, shall be the civil code of laws of the 
Republic.” In 1860, this was amended to read that 
Blackstone’s Commentaries as revised and modified 
by Chitty or Wendell, and the works referred to as 
the sources of the municipal or common law in the 
first volume of Kent’s Commentaries should be th« 
civil and criminal code of laws. 

It must be remembered that Liberia is a negr 
republic and that its bench and bar had access t 
but few books. In this volume there are but five 
citations to outside reports, and none to the deci 
sions of its own Supreme Court prior to 1875. 
There are numerous citations to Bouvier’s Lavy 
Dictionary. In fact, the court seems to rely on tha! 
to solve the questions presented to it. 

This volume of reports possesses value and inter 
est as illustrating the spread of the common law 
into the Dark Continent. The court shows consid 
erable ingenuity in applying the doctrines of the old 
writers to the peculiar conditions existing in Africa. 

As only a very small edition will be printed, it 
would be well to place orders with us without delay. 

The price of Liberian Law Reports, Vol. 1, is 
$15.00. 


FRENCH CIVIL CODE IN ENGLISH. 


We have just received The French Civil Code, as 
amended up to 1906, translated into English, with 
notes explanatory and historical, and comparative 
references to English law, by Hon. E. Blackwood 
Wright. (Cloth, 1908, $6.50.) 

To quote from the preface: 

“This work is an attempt to make the Code 
Napoléon comprehensible to English officials who 
are not of French origin. It is the result of three 
years’ work while Chief Justice of Seychelles. | 
hope it may assist my fellow countrymen in avoiding 
some of the pitfalls that an Englishman might fall 
into, owing to the nature of the language used in the 
Code, which is at times technical and at others 
popular. 

“This translation is, I believe, the first made by a 
person more familiar with English than French law, 
if I may judge from the internal evidence contained 
in previous translations. It is the only translation 
which gives the Code as amended up to date, and 
containing notes from the works of the leading 
French commentators, and which are explanatory 
of French legal terms. Occasionally I have been 
tempted to make comparisons between English and 
French law.” 
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Elected in the several states and in 
the federal congress were compelled 
to pass a rigid examination in its 


(Stimson’s Law of Federal and 


State Constitutions ($3.50)) _ prin- 
ciples before entering upon the really 


serious business of lawmaking, the 
gain to the country as a whole would 


be inestimable.”’ 


—Chicago Daily News 


Roberts and Wallace Employers’ Liability. 
4th ed. $9.50. 


The Fatal Accidents Acts, 1846 and 1864, the Employers’ 
Liability Act, 1880, and the Workmen’s Compensation Act, 
1906, are all dealt with in separate chapters. In appendices 
these Acts, as well as the Regulations, Rules, and Orders, are 
all set out in full. 


Arnould on Marine Insurance. 
2 vols. 8thed. $15.00. 


The new edition of this work, which for sixty years has been the 
standard treatise, is announced for publication December 15. 
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